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CHAPTER I. 

INTRODUCTORY. DEFINITION OP AN OFFENCE. — OF 

CRIMINAL IRRESPONSIBILITY. — OF FELONIES AND 
MISDEMEANORS. OF THE GRAND JURY. 

The laws by which the rights of society are enforced^ 
and the wrongs redressed^ are but little known to 
the bulk of the community. Were it otherwise — 
were the honest portion of mankind more thoroughly 
aware of the distinction between civil and criminal 
wrongful acts^ and the legal grounds upon which tiie 
latter are distinguishable &om the former — -the dis* 
honest would find their attempts at the commission 
of offences less frequently successAil. To this igno* 
ranee is referable much of the litigation which occu- 
pies our criminal courts of justice : hence the obvious 
importance that every one engaged in commercial 
transactions should adopt the advice of that great 
judge and commentator^ Blackstone : — *^ It is incum- 
bent upon every man to be acquainted with those 
laws at least with which he is immediately con- 
cerned.''* 

* Blackstone's " Commentaries," book i. p. 7. 

B 



2 HANDY BOOK ON CRIMINAL LAW. 

And now, Reader, in addressing you tlironghout 
this little book, I shall assume you are engaged in 
commercial pursuits of one kind or other^ and that 
as such, whether merchant or tradesman, you are 
desirous to acquire some practical information touch- 
ing those laws with which you are immediately 
concerned. 

I am aware that there prevails amongst the bulk 
of the community a sort of instinctive dread that 
legal knowledge is wholly beyond the comprehension 
of ordinary minds. True it is, the attainment of 
anything approaching to an intimate knowledge of 
law and its technicalities would, to persons engaged 
in commerce or trade^ be a task as difScult as it would 
be useless ; but the amount and nature of the informa- 
tion indicated by Blackstone, and about to be laid be- 
fore the reader, is as comprehensible by persons of 
ordinary education and mental capacity as the first 
four rules in arithmetic. 

As far as practicable I shall avoid the use of 
technical phrases, but some are so intimately inter- 
woven with the subjects hereinafter noticed, that 
it Tvill be impossible wholly to omit them. In refe- 
roice to these, therefore, as they occur, I will give 
you such explaxuUdon of their legal signification as 
shall enable you to appreciate their value and under- 
stand their application. 

Of course you are familiar virith the old axiom, 
that the law of England provides a remedy for every 
wvong. Accepting this as substantially correct, 
which you safely may, I dare say you have be^ 
often puzzled to discover the particular remedy, in 
a legal point of view^ applicable to a particular 
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wrong : upon this point I shall endeavour toanform 
j^ou as we go along. 

Wrongs have been classified under the heads of 
privcUe wrongs — such as breaches of contract — which, 
fts you probably know^ are arable of civil remedies 
only ; and ptMic wrongs or crimes — such as murder^ 
arson, robbery, and those offences we are about to 
consider — for which the law provides penal remedies^ 
Touching the graver cdmes, such as those just enuine- 
railed— offences perpetrated for the most part under 
unanticipated circumstances over which we can hav4@ 
no contr<^, and against which no preoiution can avail 
—it is obvious that a knowledge of the laws by which 
they are redressed is, as compared to the offi^ces 
to which the commercial community is mostly sub« 
jeet, of comparatively trifling importance. Henee, I 
do not intend to make such crimes the subject of 
this. work ; but rather to direct your attention to 
the spedal consideration of matters, a knowledge of 
which to you, as engaged in business, may be of im* 
podnnce at any moment. But before we go further 
into the subject, it will be as well that you should 
clearly understand what, in the eye of the law, con* 
stitutes an offence^ and consequently punishable. 

An offence, then, is an act committed or omitted 
in violation of law, to the injury of the public at 
large, for which the law provides some punishment 
or penalty, thereby indicating that the act done is 
regarded as a public wrong, for which the trans- 
gressor must make atonqment to society. You may, 
therefore, safdy pronounce any act or omission to 
which the law annexes penal consequences, an offenoi^ 
the punishment prescribed implying that the doi^g 

b2 
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of such act is a detriment or wrong to the public 
And in reference to what act or acts constitute au 
oflfence, let me impress upon your mind that no act 
or acts, or combination of acts, will constitute any- 
one of those about which' I am going to treat, unless 
the act be the result of, and accompanied by^ a 
fraudulent and corrupt intention. For example, if 
A take your goods, with your consent, intending to 
pay their value, but subsequently finding himself 
unable to do so, make default, he does you a private 
wrong; whereas, if he obtain possession of your 
goods by some trick or artifice, with an intention at 
the time never to pay, but wholly to defraud you of 
them and their value, the law treats this as an ofience, 
and awards a punishment for its commission. 

And here I may remark, that all persons who are 
present, aiding and abetting in the commission of an 
oflfence, are equally guilty with the person who ac- 
tually commits it. And even a person wholly absent 
at the actual commission of the offence is just as 
punishable as he whose hands perpetrate it, provided 
he have previously recommended, counselled, and 
assisted the actual perpetrator : or, if well knowing 
an offence to have been committed, he harbour and 
protect the person who had committed it. The former 
is called, in legal language, an accessary before the 
fact — the latter, an accessary after the fact. 

Assuming that every violator of the law is amena- 
ble to justice and punishable, it is as well that we 
should here pause to inquire what exceptions there 
are to this rule, — for I need not remind you that 
there are exceptions to every general rule. That the 
law exempts some persons from its penalties is well 
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known^ and reason, mercy, and justice warrant every 
such exemption, as we shall presently see. Blacksto^e 
has well said that " the several pleas and excuses which 
protect the committer of a forbidden act from the 
punishment which is otherwise annexed thereto, may 
be reduced to this single consideration, — the want or 
defect of will. An involuntary act, as it has no 
claim to merit, so neither can it induce any guilt : 
the concurrence of the will, when it has its choice 
either to do or to avoid the fact in question, being 
the only thing that renders human actions praise- 
worthy or culpable; indeed, to make a complete 
crime cognisable by human laws there must be both 
a will and an act : for although a fixed design or will 
to do an unlawful act is almost as heinous as the 
commission of it, yet as no temporal tribunal can 
search the heart, or fathom the intentions of the 
mind, otherwise than as they are demonstrated by 
outward actions, it therefore cannot punish for what 
it cannot know, and for this reason an overt act, or 
open evidence, is necessary in order to demonstrate 
the depravity of the will, before a man is liable to 
punishment. So that to constitute a crime against 
human laws there must be, first, a vicious will ; and, 
secondly, an unlawful act consequent upon such 
vicious will." The same learned jurist lays it down 
as a general rule that no person shall be excused 
fcom punishment for disobedience to the laws of his 
country, excepting such as are expressly defined and 
exempted by the laws themselves.* Sir William 
Bussell has classified the exemptions from punish- 
ment under four heads. 1. Infancy. 2. Insanity 

* Blackstone's Commentaries^ book It. c. 2. 
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nnA MUhj, 3. Buhjection to the power of 

I, /ffffmrj/, — Legally speakings every one is an 
iff/ur$t wfitll hn or phe attain the age of twenty-one 
yiturn, Hut, for thcs purposes of the criminal Ikw, m 
prrwm U l)i?l(l to be excusable only until be shall 
ffiM^U tliii (if((i of discretion. To give you anyihiii^ 
likif * P»kitf(^h of the learned discussions whksh haswe 
Hf iiNtn (m i\\n(\\WMt\on of what should be considered the 
ft^n of fliMcrcition, would be here wholly out of place : 
fftiMrit it to nay, the general understanding amongst 
)iiH«tM appears to be that under the age of seven yeazs 
Utt ivifatit Nhall be considered wholly and absohitety 
(rrr sponsible for his acts ; at fourteen years of age he 
fihall l)e presumed to be of full discretion^ capable of 
diwfrming between right and MTong^ and conseqnentfy 
nmiHmmhUi like older persons : between the ages ci 
seven and fourteen, although the presumption shall 
be tliat at sueh tender age an infant is unacquainted 
with guilt; yet such presumption may be weakened 
or entirely destroyed, according to the particalar facts 
ond circumstances under which he may do an malawfal 
•ot. But in order to justify the conviction of a child 
between the ages of seven and fourteen, the prisoner 
mast be proved by the clearest evidence to have 
acted with deliberation^ and that he was actuated by 
malice. Where an infant between eight and nine 
years was indicted, and found guilty of burning two 
boms, and' it appeared npow examinatioa that he had 
malice, revenge, craft and cunning, he had judgment 
to be hanged, and was executed accwdingly.* 

An infant of the age of nme years, having kiUg^ 
♦ Bean's Case, 1 Hale, 25. 
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an infant of the like age, confessed tlic fact ; and upon 
examination, it was found that he had concealed the 
blood and body. The court held that he ought to 
be hanged, but respited the execution that he might 
have a pardon.* Another infant of the age often years, 
who had killed his companion and hid himself, was, 
however, actually hanged upcm the ground that it 
appeared by his hiding that he could discern between 
good and evil.f 

3. Insanity and Idiocy. — That one who is so 
afflicted by the dispensation of Providence as to be 
of unsound mind should be visited with punishment 
for the commission of an act at which, were his 
reason unclouded, he would probably recoil with 
horror, is a proposition unknown amongst civilized 
nations. Such persons, idiots from their birth, and 
consequently born with a defective understanding, or* 
insane by reason of mental disease occurring in after 
life, are declared bf the law to be irresponsible in like 
manner and upon the same principle as infants 
under seven: they are incapable of discerning be- 
tween right and wrong-^f judging between gooi 
and evil. Further, indeed, the law in its clemency 
says that even if a man of sound mind shall commit 
an oflFence, and before trial therefor become mad, 
he ought not to be put to plead, because he is not 
able to plead to it with that advice and caution that 
he ought. And if after he has pleaded he should 
become mad, he shall not be tried, for how can he 
make his defence ? If, after he be tried and foimd 
guilty, he lose his senses before judgment, judg- 
ment shall not be pronounced ; and if after judgment 

* 1 Hale, 27. t SpigumaPs Case, 1 Hale, 26. 
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he become of nonsane memory, execution shall be 
stayed ; for peradventure, says the humanity of the 
English law, had the prisoner been of sound memory^ 
he might have alleged something in stay of judg- 
ment or execution.* 

The principle of the law on this subject is thus 
expressed by a very high authority on Scottish law, 
Mr. Alison, who says — ^'To amount to a complete bar 
of punishment, either at the time of committing 
the offence, or of the trial, the insanity must have 
been of such a kind as entirely to deprive the pri- 
soner of the use of reason, as applied to the act in 
question, and the knowledge that he was doing 
wrong in committing it. If, though somewhat de- 
ranged, he is yet able to distinguish right from 
wrong, in his own case, and to know that he was 
doing wrong in the act which he committed, he is 
liable to the full punishment of his criminal acts.^' 

You may probably remember the trial of a man 
named McNaughten, several years since, for shooting 
Mr. Drummond. The prisoner was acquitted on the 
ground of insanity; and as the subject about that 
time underwent much discussion, the House of 
Lords, with a view to obtaining a solemn opinion as 
to the state of the law on so important a question, 
propounded several questions thereon to her Ma- 
jesty's judges. In delivering the opinion of all the 
judges of England with the exception of the late 
Mr. Justice Maule, the Lord Chief Justice Tindal 
said : — " Your lordships are pleased to inquire of us, 
secondly, * What are the proper questions to be 
submitted to the jury, when a person alleged to 

* Hale's Pleas of the Crown, 34. 
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be afflicted with insane delusion respecting one or 

more particular subjects or persons is charged with 

a crime (murder^ for example), and insanity is set 

up as a defence V And^ thirdly^ ' In what terms 

ought the question to be left to the jury as to the 

prisoner's state of mind at the time when the act 

was committed?' And as these two questions 

appear to us to be more conveniently answered 

together^ we have to submit our opinion to be, 

that the jury ought to be told in all cases that 

every man is presumed to be sane, and to possess 

a sufficient degree of reason to be responsible for 

his crimes, until the contrary be proved to their 

satisfaction ; and that, to establish a defence on the 

ground of insanity, it must be clearly proved, that 

at the time of the committing of the act, the party 

accused was labouring under such a defect of reason 

from disease of the mind, as not to know the nature 

and quality of the act he was doing, or, if he did 

know it, that he did not know he was doing what 

was wrong." 

It only remains for me to remark, that intoxica- 
tion is no excuse for the commission of crime. If^ 
therefore, a man choose to ihadden himself with 
drink, and thus wilfully deprive himself of his 
reason, he ought not (as is justly said by Fans 
and Fonblanque, in their very able and interesting 
work on Medical Jurisprudence) ^^to be excused one 
crime by the voluntary perpetration of another.^' 
" But if," says Hale, "by the long practice of intoxi- 
cation, an habitual ov fixed insanity is caused, although 
this madness was contracted voluntarily, yet the party 
is in the same situation with regard to crimes as 
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if it had been contracted inrolimtarilj at firsts and 
m not pnnisbable/' 

So mnefa for the general principle npon which the 
law exempts persona of unsonnd mind from punishr 
ment. To enter further into this snhject would 
not only be foreign to my purpose^ bnt be quite 
impossil^ within the prescribed limits of this 
treatise. 

8. SubfecHon to the Power cf Others. — You hmve 
already seen that the ground upon which the law 
holds a man responsible for his acts is that he is a 
free agent, and as such does some act in yiolation of 
law, of his own free and uncontrolled will. This 
being so, yon will recognise the wisdom and justice 
of the rule which exempts from penal conse- 
quences those who do unlawful acts by compul- 
sion, or under the irresistible influence of others. 
Blaekstone has Tery forcibly said, " As punishments 
are only inflicted for the abuse of that fr^e wiH 
which God has given to man, it is highly just 
and equitable that a man should be excused 
fbr- those acts which arc done through unaroidable 
ferce and compulsion." Thus if a child, not old 
enough to be aware of the distinction between right 
and wrong, or an idiot, be made the mere tool of 
another, and so do an unlawful act, either would be 
properly regarded as an innocent agent, and the 
person by whose directkm the act was dbne be 
the only one responsible. In prirate relations, the 
principal case in which we find one acting under the 
compulsion or influence of another in such a way as 
to be excusable in point of law, is that where a 
wife acts under the control of her husband. Neither 
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child nor servant is escnsable under similar eircnm- 
stances to those which the law permits, in its cle- 
mency, to be regarded as a 1^ excuse for a wife. 
B«t ^ regards a wife, it is «id she " is so much 
fevered iu respect o^ that power and «ithority 
'W^hicli her husband has over her^ that she shAdl not 
suffer any punishment for committing a bare theft or 
eren a burglary by the coercion of her husband^ or in 
Ids company, which the kw construes to be coercion* 
But this is only the presumption of law ; so that if 
upon the evidence it dearly appear that the wife was 
not drawn to the offence by her husband, but that 
she was a principal actor in and inciter of it, she is 
guilty as well as the husband/^* In. fact, so desrly 
must it be shown that the wife acted under the im- 
mediate control of her husband, that in the case of 
one Sarah Morris^ who was charged with passing off 
a fcnrged document, it appeared that she did so indeed 
by the order of her husband ; bvvl inasmudi as he 
was not present when she passed it away, she was 
convicted, and the judges afterwards considered the 
case, and pronoumced their judgment, that as the 
husband was absent at the time the wife did the 
act complained of, she was not excusable on. the 
ground that she acted under the coercion of her 
husband. 

But it must not be inferred l^at a woman is pro- 
tected from penal consequenees by reason of the 
coerdon of her husband in all cases. For in offences 
of a heinous nature, such as treason, murder, and 
according to some authorities robbery, and offences 
committed with violence, a wife is as liable to 

* Greaves* Edition of Ruseell on Grimes, 20. 
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punishment as her husband ; for those are offences at 
the commission of which it may reasonably be sup- 
posed the natural feelings of woman would revolt^ 
and that^ unless actuated by as corrupt and cruel 
intention as himself^ no matter how much under the 
influence of her husband^ she would refuse to aid him 
in the commission of such crimes. 

And in offences relating to domestic matters and 
the government of the house, in which the wife may 
be supposed to have a principal share, the rule with 
regard to coercion does not exist, as upon an indict- 
ment for keeping a disorderly house,* or gaming house. 
And the prevailing opinion is said to be that a wife 
may be found guilty with her husband in all misde^ 
meanors ; but this can hardly be accepted without 
some quaUfication, as much depends upon the precise 
nature of the offence. 

4. Ignorance. — It will be quite unnecessary that I 
should say more upon this head than that if a man 
do an act, however unfortunate in its consequences^ 
in mere error or ignorance, he cannot be said to be 
guilty of an offence. But you must not for an in- 
stant suppose that ignorance of law will excuse any 
man, for every one is presumed to know it, and no 
allegation of ignorance in this respect will in any- 
wise avail. The most familiar illustration of the 
rule under consideration is that of the case where a 
person, supposing that burgkrs are in his house, 
shoot, as he believes, at them, but in truth the per- 
sons whom he mistakes for burglars are his own 
household. He discharged the gun in ignorance as 
to who were the persons in his house. His killing 

* Hawkins' Pleas of the Crown, b. 1, c. i. s. 12. 
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one of them^ however lamentable^ is but a mis- 
fortune. 

Persons charged with the commission of offences 
are usually prosecuted by indictment presented by a 
grand jury^ and from this fact transgressions of the 
criminal law are commonly styled indictable offences, 
and these are divided into felonies axidmisdemeanors: — 
terms of very little practical importance^ and used 
generally to distinguish very heinous offences from 
those of a milder character. Sir William Bussell^ in his 
valuable work on Crimes^ which has been reproduced 
by a very learned writer, Mr. Grreaves, says — " The 
term felony appears to have been long used to signify 
the degree or class of crime committed, rather than the 
penal consequence of forfeiture occasioned by the 
crime, according to its original signification. The 
proper definition of it, however, as stated by an 
excellent writer, recurs to the subject of forfei- 
ture, and describes the word as signifying an 
offence which occasions a total forfeiture of either 
lands or goods, or both, at the common law; and 
to which capital or other punishment may be super- 
added, according to the degree of guilt. Capital 
punishment does by no means enter into the true 
definition of felony; but the idea of felony is so 
generally connected with that of capital punishment, 
that it is hard to separate them.^' 

'^ Misdemeanor,^^ says the same learned author, 
'' in its usual acceptation, is applied to all those 
crimes and offences for which the law has not pro- 
vided a particular name ; and they may be punished, 
according to the degree of the offence, by fine, or 
imprisonment, or both. A misdemeanor is, in 
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tmtii, any crime less tban felony, and the i^ord 

generally used in contradistinction to felon j- j mi 
demeanors comprehending all indictable oflfene 
which do not amount to felony/' as cheating^ of 
taining property by false pretences, perjury, con 
apiracy, misprision — ue., the mere concealment, o 
procuring the concealment of a felony — and pub]i< 
nuisances. In misdemeanor, no forf^ture of pro- 
perty follows the conviction of the accused : in felon v; 
the moment his guilt is recorded in court, all Ins goods 
become forfeited to the Queen, and their disposition, 
either by grant to the relations of the felon (as be 
is then called), or to any other person, is eatirelj 
in the discretion of the advisers of her Majesty. 
In certam cases the court is empowered by act of 
parliament to order the restitution of stolen property 
to the person from whom it is stolen. 

The Grand Jury, to which I have just adverted, is 
an institution of great antiquity, composed of per- 
sons chosen indifferently by the sheriff from Hbe 
freeholders, gentry, and merchants of the county. 
Its number must exceed twelve, and may not 
exceed twenty-three. The duty of the grand jury 
is to present to the court what are termed biUs 
of indictment against all persons of whom they shall 
have such information on oath as shall cause them 
to believe they ought to be put on their trials 
for the commission of offices: and they may 
present a bill upon merely their own knowledge. 
Although the number of the grand jury may be as 
many as twenty-three, twelve, and not less, may 
present a bill of indictment. No man can be put 
upon his trial in this country unless the grand 
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jury shall "find," as it is called, a true bill 
against him.* Thus, if they shall be of opinion that 
the charge embodied in any bill of indictment laid 
before them is unfounded, or that the evidence is so 
weak that it would be a hardship to subject the 
person to the pain and ignominy of a public trial, 
they declare in open court that the bill is ^* ncft 
foundp which is a contraction of that which would 
be a long statement, to the eflfect thal^ after investi- 
gating the matter, the grand jury did not find any 
sufficient ground for the accusation contained in the 
bill. On the other hand, if they are satisfied that 
the charge is weU founded, they pronounce in 
open court that the bill is true, or in other words 
the accusation so well founded that the accused 
party ought to be tried for the offence imputed 
to him. In bygone times the grand jury was an 
institution of much value. It was a safeguard 
against groundless charges, originated for malicious 
or political ends. In those days the very magis- 
tracy were often venal and corrupt, and too ready 
to lend themselves to the basest purposes of the 
party in power. The grand jury was in those times 
a blessing and a boon. But its utility in the 
nineteenth century is, in the opinion of many, very 
questionable. The institution as it exists at pre- 
sent, I have shortly described to you; whether, at 
the present day, it serves to facilitate or impede the 
administration of the criminal law, is a question 
with the discussion of wliich in this place we have 
nothing to do. 

* Except upon a Coroner's Inquisition, or a " Criminal Infor- 
mation " filed in the Court of Queen's Bench in the name of 
the Attorney-6eneral-*a proceeding rarely resorted to. 
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In considering the ofiSenoes of which we are about 
to treat — and^ indeed^ in reference to commercial 
transactions in general — it will be well that you 
keep always in view a most important legal axiom, 
tersely expressed by the late Mr. Baron Wood, '^ A 
parting with the fbopebty in goods can only be 
effected by contract, which requires the assent of 
two minds,''* i.e., the assent of the owner as well as 
that of him who proposes to become the owner. If, 
therefore, a person part with his goods merely on trust, 
or for a specific object, or on a special understanding 
that they shall be returned if certain conditions be not 
complied with, such parting is a parting of possession 
only, and not of the property in them. The im- 
portance of this will be more apparent hereafter. 

I would just observe, in relation to the recent 
statute for the pimishment of fraudulent bankers, 
trustees, &c., that until very recently, except under 
special circumstances, the criminal law did not reach 
persons guilty of the fraudulent misappropriation of 
property entrusted to them for special purposes or for 
safe keeping : hence instances of flagrant fraud, 
accompanied by circimistances of cruel aggravation, 
wherein the perpetrator went unpunished by reason 
of the defective state of the law, have been of fre- 
quent occurrence, although the wrong inflicted has 
been very severe, and the moral guUt of the parties 
beyond all question. Happily this state of things 
no longer exists, and the man to whom property is 
entrusted and who violates that trust by fraudulently 
converting such property to his own use, is as clearly 
punishable as a footpad or a burglar. 

* The T^iTig against Oliver, 2 Leach's Reports, p. 1072. 



OF ATTEMPTS TO COMMIT CRIME. 17 

Until a comparatively recent period, persons 
charged with the commission of offences frequently 
escaped punishment altogether, by reason of a 
failure of proof that the offence charged was 
actually completed. Under such circumstances^ 
although entertaining no moral doubt of the guilt — 
at least of An attempt to commit the crime in ques- 
tion — juries have had no alternative but to acquit 
the accused ; the ends of justice being thus entirely 
defeated. 

To the present Chief Justice of England^ Lord 
Campbell, the jpublic are deeply indebted for many 
statutes by which the administration of the law^ 
civil and criminal, has been facilitated ; and amongst 
others, for that by which juries are now enabled to 
convict persons of attempts to commit crimes, when 
the evidence fails to substantiate the complete com- 
mission of the offence. 

Having now called your attention to a few of the 
elementary principles upon which our criminal code 
is founded, I shall proceed to consider, in separate 
chapters, the offences most closely connected with 
the mercantile and trading community. 
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CHAPTER n. 

OV LAKCENY; OR THEFT. WHAT PBOPBBTY MAY BE THE 

SUBJECT OF THEFT. ^DEFINITION OF LABCENY. 

DISTINCTION BETWEEN STEALING AND CHEATING. 

ILLVSTBATITE CASES. 

If your property be taken feloniously, you are very- 
likely to say, " I have been robbed/' Substantially 
this is so ; but that the application of the term rob^ 
bery is correct depends entirely upon circumstances. 
'^Bobbery'* is a word applied indiscriminately and 
erroneously to every unlawful abstraction of pro- 
perty.* 

A highwayman knocks you down and rifles your 
pockets; a clever thief, without your knowledge, 
abstracts your watch; a person breaks open your 
house in the night, or enters your premises in the 
daytime, and in either case takes your goods; a 
cunning fellow by some clever trick obtains the 
mere possession of your property, and makes off 
with it; your clerk or servant, having the lawful 
possession of your goods, wrongfully appropriates 
them to his own use : in each case you would most 
probably say, " I have been robbed.''' No doubt, in 
a popular view of the matter, the expression is 
correct enough. But not so legally: in the first 
case the offence is, in law, highway robbery, and 

Legally defined to be a "felonious taking of property from 
the person of another (or in his presence against his will) bv 
violence or putting him in fear." East P.C. 707. 
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ptmishable with transportation or penal servitude; 
in the second^ it is larceny from the person^ and 
not punishable so severely as robbery ; the third is 
what the law terms burglary^ and being a very 
serious offence^ — entering one's house in the nighty — 
is punishable with yery great severity — a few years 
ago with death. The fourth is called larceny from 
the dwelling-house ; the fifth is simple larceny ; and 
the last is termed larceny by a servant ; each being* 
punishable by penal servitude^ or imprisonment with 
hard labour^ in the discretion of the judge. So 
you see that the term robbery is applicable^ in legal 
strictness^ only where you are put in bodily fdar^ and 
your jM^operty taken from your person by violence^ 
or in your presence against your will. 

It is not my intention to dwell upon these offences^ 
further than is necessary to prepare your mind for the' 
consideration of that which is more likely to concern 
you, and which will form the subject of subsequent 
chapters ; and, at the same time, afford you such ge- 
neral knowledge as must be acceptable to every one 
desirous to be well informed on ordinary matters. 

As the foundation of our inquiries, larceny, or 
theft, claims our special consideration : let us first 
ascertain — 

WHAT PROPERTY MAY BE THE SUBJECT OP THEFT. 

The above heading may startle you. Under the 
very natural impression that almost everything, ex- 
cept houses, land, air, and water, may be wrongfiiUy 
taken and carried away, you probably ask yourself, 
'' What else is not the subject of theffc V Thanks 
to modem legidati<»i, ihe criminal law now reaches 

c 2 



20 HANDT BOOK ON CBIMIKAL JJkW. 

akno&t every fraudulent misappropriation by one per- 
son of the moveable property of another^ of what kind 
soever. The only important exceptions still being' in 
respect of animals that are wild by nature^ and unre- 
claimed fSind in which there is no property^ such as deer, 
hares, or conies in a forest, chase, or warren, fish in an 
open river or pond, or wild fowl at their natural liberty. 
But it was not so in the days of our forefathers: and 
although my special design is to lay before you only 
such information as may be of practical utility, yet 
where the history of the course of l^islation on a 
particular subject is replete with interest even to the 
popular reader, as I conceive it is here, I shall give 
you a very short sketch of it, even at the risk of 
trespassing on my prescribed space. 

According to the old, or common law, as it is 
termed, by which is meant the law as it existed in 
the early ages, and exists still, as distinguished 
from statute law, or that created by Acts of Parlia- 
ment, personal goods only were the subject of lar« 
ceuy; nothing, therefore, which was annexed, or 
adhering to, the land could be made the subject of 
theft. Thus, if a man cut down trees, or plucked 
fruit, or pulled down the bricks or stones of buildings 
or bridges, or the fixtures of a house, or coals, mine- 
rals in the earth, &c., and instantly carried them 
away, he could not have been convicted of stealing ; 
because such property is part and parcel of the firee- 
hold ; but if once severed, and allowed to lie on the 
ground for some period of time, before being carried 
away, they then became personal goods, and the 
subsequent wrongful carrying away was larceny. 
So strict was the law relating to land (or the realty, 
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as it is called in law), that it was held that larceny 
could not be committed of the title-deeds to the land, 
or even of the box in which thev were contained ! 
So, written documents, such as bonds, bills of ex- 
change, promissory notes, &c., were not, as such, the 
subject of theft, on the supposed ground that, as 
they were mere evidences of debt, they were of no 
intrinsic value : neither was the wrongful taking of 
a corpse, on the principle that it is not and cannot 
be the property of any one, and of course no statute 
could make snch an act, however revolting, larceny, 
because the very essence of larceny is the taking of 
property ; but to disinter and wrongfiilly remove a 
dead body for corrupt purposes is a misdemeanor of a 
high class, and punishable by imprisonment or fine. 

With regard to the wrongful taking of property 
annexed to land, as trees, fruit, minerals, fix- 
tures, and also deeds, bills, bonds, wills, and other 
written instruments, and animals originally wild by 
nature, but reclaimed, the Legislature from time to 
time passed statutes, most of which were consolidated 
by the late Sir Robert Peel into one, making all 
these acts felonies or misdemeanors, according to their 
respective gravity.* 

In the next place, you should understand the 

* By 7 and 8 Geo. 4, c. 29, sec. 38, ii| is enacted, "that if any 
person shall steal [or shall cut, break, root up, or otherwise 
destroy or damage, with intent to steal], the whole or any part of 
any tree, sapling, or shrub, or any underwood, respectively grow- 
ing in any park, pleasure-ground, garden, orchard, or avenue, or 
in any ground adjoining or belonging to any dwelling-house, 
every such offender (in case the value of the article or articles 
stolen, or the amount of the injury done, shall exceed the sum of 
one pound), shall be guilty of felony, and being convicted thereof 
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meaning of the legal word *' Larceny/' It would 
be out of place here to discuss its derivation. Some 
refer it to the French larcin, theft, others to the 
Latin latro, a thief^ and latrocinutm ; but it is clear 
that the latter reference can be well founded only 
upon the ground that the original term latrociny^ 

sliall be liable to be punished in the same manner as in the case 
of simple larceny," ftc. For taking, or cutting with intent to 
steal, trees, &c., under the value of one pound, the offender may 
be summarily punished by a magistrate. 

By sec. 44. " If any person shall steal [or rip, or cut, or break, with 
intent to steal] any glass, or woodwork, belonging to any build- 
ing whatsoever, or any lead, iron, copper, brass, or other metal, or 
any utensil or fixture, whether made of metal, or other material, 
respectively fixed in, or to any building whatsoever, or anything 
made of metal, fixed in any land, being private property, or for a 
fence to any dwelling-house, garden, or area, or in any square, 
street, or other place dedicated to public use or ornament, every 
such offender shall be guilty of felony, and being convicted 
thereof, shall be liable to be punished in the same manner as in 
the case of simple larceny. 

By sec. 4. " If any person shall steal any tally, order, or other 
security whatsoever, entitling or evidencing the title of any per- 
son or body corporate to any share or interest in any public stock 
or fund, whether of this kingdom, or of Great Britain or of 
Irdand, or of any foreign state, or in any fund of any body cor- 
porate, company, or society, or to any deposit in any savings 
bank, or shall steal any debenture, deed, bond, bill, note, warrant, 
order, or other security whatsoever for money, or for payment of 
money, whether of this kingdom or of any foreign state, or shall 
steal any warrant or order for the delivery or transfer of any 
goods or valuable thing, every such offender shall be deemed 
guilty of fdony," &c. 

By sec. 37, stealing coal, ore, minerals, &c., from mines, is 
jnade felony. 

By sec. 22. *' If any person shall, either during the life of the 
.testator or testatrix, or after his or her death, steal, or, for any 
feaudnlent purpose, destroy or conceal, any mil, eodtcH, or otker 
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the E&gHdh of laia*ociniiiia, has beea^ from time to 
time^ shorn of its fair proportLons^ until at length 
latroeiny was contracted to larceny. However that 
naay be^ our purpose is to inquire what the term^ as 
used by lawyers^ really implies. Of all the definitions, 
and they are many, which legal writers have given, 

testamentary instrument, whether the same shall relate to real or 
personal estate, or to both, every such offender shall be guilty of 
a. misdemeanor, imd being convicted thereof, shall be liable," &c. 
With reference to beasts, birds, dogs, and other 

animals not the subject of theft at common law;, 

various Acts of Parliament have been passed, making 

the fratiduleat taking of such misdemeanor, and as 

great interest is felt in the protection of dogs, and 

the punishment of dog-stealers, I subjoin the more 

important sections of the statute passed in the 8th 

year of her present majesty^s reign. 

By the ,8 Vict. c. 47, s. 2, it is enacted " that if any persoa 
shall steal any dog, every such offender shall be deemed guilty of 
a misdemeanor, and being convicted thereof before any tioo or 
more justices of the peace, shall for the first offence, at the dis- 
cretion of the said justices, either be committed to the common 
gaol or house of correction, there to be imprisoned only, or be 
imprisoned and kept to hard labour, for any term not exceeding 
six calendar months, or shall forfeit and pay, over and above the 
value of the said dog, such sum of money, not ezxseeding twenty 
pounds, as to the said justices shall seem meet ; and if any peraoM 
60 GOUviciBJ} shall afterwards be guiUy of the said offence^ every 
such offender shall be guilty of an indictable misdemsam>r, and 
being convicted thereof, shall be liable to such punishment, by 
£ue or imprisonment, with or without hard labour, or by both, as 
the eourt in its discretion shall award, provided such impriaon- 
ment do not exceed eighteen months." 

By 8. 3. " If any dog, or the skin tbyeieof, shaHi be £oiuid in the 
possession or on the premises of any person, the jostioe ma^ 
restore the same to the owner thereof and the persoA in whose 
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I select for you that of a late learned judge, Mr. 
Justice Gbose, pronounced when delivering the 
judgment of the twelve judges of England in a case 
which had heen reserved for their solemn considera- 
tion. The true meaning of larceny, said the judge, 
is " the felonious taking the property of another 
without his consent and against his will, with intent 
to convert it to the use of the taker.^'* 

Certain elements, or, so to speak, ingredients, con- 
possession or on whose premises the same shall be found, such 
person (knowing the dog has been stolen, or that the skin is the 
skin of a stolen dog) shall, on conviction before two or more 
justices of the peace, be liable for the first offence to pay such 
sum of money, not exceeding twenty pounds, as to the justices 
shall seem meet ; and if any person so convicted shall be after- 
wards guilty of the said offence, every such offender shall be deemed 
guilty of a misdemeanor y and punishable accordingly." 

By s. 4. "If any person shall publicly advertise or offer a 
reward for the return or recovery of any dog which shall have 
been stolen or lost, and shall in such advertisement use any words 
purporting that no questions will be asked, or shall make use of 
any words in any public advertisement purporting that a reward 
will be given or paid for any dog which shall have been stolen or 
lost without seizing or making any inquiry after the person pro- 
ducing such dog, every such person shall forfeit the sum of 
twenty-five pounds for such offence to any person who shall sue 
for the same, by action of debt, to be recovered with full costs 
of suit." 

S. 5 provides for the apprehension of the offender without 
wimrant by a poHce oflacer, or the owner of the dog. 

A A' " "^^ Person who shall corruptly take any money or 
reward du^ctly or indirectly under pretence or upon account of 
aidmg Miy person to recover any dog which shall have been stolen, 
or which shaU be in the possession of any person not being the 
owner thCTcof, shaU be guilty of a misdemmtm, and punishable 
accordmgly." 

* The King against Hammond, 2 Leach, 1089; 
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stitute each offence known to onr laws^ and unless 
we possess a clear conception of each ingredient^ it 
is utterly impossible that we can form anything like 
an accurate opinion as to whether certain acts and 
facts do or do not amoant to an offence. The 
absence or insujficiency of any one vitiates the whole. 
The ingredients of larceny are — 

1. A felonious taking. 

2. Without the consent and against the will of 
the owner. 

3. With an intent on the part of the taker to 
convert the property to his own use. 

Let us now consider each ingredient^ and — 

I. ^WHAT IS A FELONIOUS TAKING? 

A few years ago the then Government appointed 
certain learned persons to examine into the state of 
the criminal law, with a view to its amendment; 
and in their very elaborate and able report, while 
upon this subject, they say : — '* The taking and carry- 
ing away [of one's property] are felonious, where 
the goods are taken against the will of the owner, 
either in his absence or in a clandestine manner; or 
where possession is obtained by any trick, device, or 
fraudulent expedient, the owner not voluntarily part- 
ing with his entire interest in the goods ; and where 
the taker intends in any such case fraudulently to 
deprive the owner of his entire interest in the pro- 
perty against his will.''* It must be more than such 
a taking as will amount to a mere private wrong to 
the owner — as where one lays claim to another's 
goods, however wrongfully, and so, under a belief of 

♦ 1st Report of C.L.C. p. 16. 
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ligjil, for wkidi thoe aaj torn out so leal ji 
tioa, takes poaaeanon of tbcm, the imkh^ noiefc be 
fekmoma^ — thiit k, witboot vaj fidr dbom of zi^Kt. 
Qi thb mote by-and-bye-t 

In refiefcnee to the Udamg, and m to what eos^ 
ftkates the UUmg, the hiw sajs there mast be wat 
entire and complete separatiGa of the tiling fieom. 
the poBBession of the ownei^ and an entire pos- 
■•■rion bf the taker — the poHeaoon hefe le&nned 
to not being necessarily a mannal posacanoBk, as 
money in yonr pocket or a hat npon josat head: 
p r op erty lawfully yoors^ whether in jwa 
on yoor premiseft, or in the hands of 
&r example, your clerk or senrant— <m your brfial^ 
is in your own posBesnon widun the meaning of 
the hiw. And althongh the taking out of your 
poasesncm must be eooplete, yet the least removal 
of the thing firom the piaee in whieb it 
to the extent of one inch — lor one second al 
is a sofiScient talaag, A penwn of tiie name of 
W4dah got npon the box d a sta^-coadi, and 

* Felony has already been defined, see p. 13. Feiomout is a 
tena whidi lam ospt bito me to sgo^ a eaanpt state of auBd, 
and omat he adheied to, altkoiig^ it» amplication ahoold be xdoodb 
correctly confined to the nature of the offence. It has been 
recently explained to mean, that there is no color of right to 
C3Ecase the 9ct,—Jrei. Cr. Plead, 274. 

t It would be inean^enuent to intecn^t the dnevnion of 
laraeny at eonHBn knr, by iolrodiiEEDgaboiv the obasrvatiaatiMt 
thi&mleafrto "fdoiuoua taking" mist now be aceqpted with 
some qualification, in consequence of very recent legislation, to 
which we diall presently advert, and which makes lie fraudulent 
mB«Ppj:«tttiation of property felony, altiiough at the time of 
^Bkimg the taker bad no fdcnDous jsix^wm. The absve rak s 
one of common lajw: and, » such, i» in foil foarce and efect. 
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laid hold of the upper end of a bag, which vis lying 
in the boot, and lifted it up scnne distance firom the 
bottom, for the purpose of taking it away and steal- 
ing it. While endeavouring to pull it oat, the guaid 
of the ooach seized him, and he was tried for steating 
this bag ; and ihe question arose whether, as the bag 
was not taken quite out of the boot, but merely re- 
moved from the spot on which it lay, ibeve was a 
sufficient taking to oonstitnte larceny. The (^pinion 
of the judges was taken, and they hdd that as the 
bag had been entirely removed from tiie spot on 
wiiich it rested— each part from that part of the boot 
which it had occupied, ihe taking was complete, and 
the conviction by the jury correct.* Upon the saaoe 
]^rinei{^ one Coslet was convicted df stealing a parcel 
which was lying in a wagon into whidi he got 
The parcel was lying in the front part, and ike prir 
soner dragged it to the tail of the wagon, intoading 
to carry it off, but was detected before be could do 
saf There is an old case reported of a man who 
took the sheets off his bed, and carried them into 
the hall, intending to carry them away with him; 
hut be&xre he could get out of the door he was 
stopped, and his intention to steal being manifest, 
he was convicted, the court holding that the taking 
was sufficient. A very curious case still more 
strongly illustrates this point. A lady was coming 
oat of the OperaJioitse, when a thief snatched at 
her diamcmd eaoring, and tore it completely from 
her ear, caueing it to bleed. Upon her return home, 

* The King against Walsh; Ryan and Moody's Crown Cases 
Reserved, 14. • 

t King against Coslet, S Eases "'Pleas of the Crown,'' 566. 



28 HANDY BOOK ON CRIMINAL LAW. 

she found tlie ring lying in the tressea of her hair. 
The man was tried for stealing this ring^ and 
being found guilty by the jury, the opinion of 
the judges was taken whether this could be con- 
sidered a sufficient taking : the opinion of the judges 
was afterwards delivered, in which they held, that as 
the ring had been entirely removed from the lady's 
ear, and was wholly in the possession of the prisoner, 
although but for an instant of time, when he lost it 
in her hair, the taking was complete.* So, where a 
thief led a horse from one part of a field to another, 
intending to steal it, but was apprehended before he 
could get the horse out of the field, it was decided 
the taking was complete.f 

In all these cases you will have noticed the princi- 
ple upon which they were decided is that the pro- 
perty must be completely severed from the possession 
of the owner, and entirely within the possession of the 
taker, no matter, in each case, for how short a period 
of time. Two or three cases showing what is not a 
sufficient taking, and we will then proceed to con- 
sider another branch of the subject. One Wilkin^ 
son put his hand into the pocket of another, seized 
his purse, and actually succeeded in taking it out of 
his pocket. However, the purse being tied by a piece 
of string to a bunch of keys which still remained in 
the person's pocket, the thief was unable to complete 
his object, and was arrested and tried for stealing the 
purse ; but it was held that as the purse was still 
attached to the pocket of the owner by the string and 
keys, it was still in his possession, and the prisoner 

* King against Lapier^ 1 Leach, 320. 
t 3 Inst. 109. 
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was entitled to be acquitted.* So, where a thief 
went into a shop, took up some goods intending 
to steal them, but before he had removed them far 
from the spot on which they lay, discovered they 
were tied to the counter by a cord, upon being tried 
for stealing, it was held that the property never 
was either completely severed &om the possession of 
the owner, nor completely in the possession of the 
prisoner^ and he was acquitted.t 

II. — ^WITHOUT THE CONSENT AND AGAINST THE WILL 

OF THE OWNER. 

The taking may be otherwise than by forcible 
abstraction against the will of the owner ; as where 
one with an intention to steal induces you by means 
of some artful device or trick to part with the mere 

* King against Wilkinson, 1 Hale, 508. 
f These prisoners went free men from the dock of the court, 
because declared not gmlty of stealing ; but by a recent Act of 
Parliament, of a very salutary nature, for which the public is in- 
debted to the Lord Chief Justice of England, Lord Camfbell, 
persons under similar circumstances may now be convicted of the 
' attempt to commit an offence when the evidence fails to establish 
the full charge. " Whereas" [14 and 15 Vict. c. 100, sec. 9] " of- 
fenders often escape conviction by reason that such persons ought 
to have been charged with attempting to commit offences, and not 
with the actual commission thereof, for remedy thereof be it 
enacted, that if, on the trial of any person charged with any felony 
or misdemeanour, it shall appear to the jury upon the evidence 
that the defendant did not complete the offence charged, but that 
he was guilty only of an attempt to commit the same, such person 
shall not by reason thereof be entitled to be acquitted, but the jury 
shall be at liberty to return as their verdict that the defendant is 
not guilty of the felony or misdemeanour charged, but is guilty of 
an attempt to commit the same; and thereupon such person 
shall be liable to be punished," &c. 



30 HANDT BOOK ON CRI3IINAL LAW. 

temporary posseMion of your goods, you not for a 
moment meaning to divest yourself of your ownership. 
This is technically denominated a ''constructive 
taking/' In the next chapter I shall have to direct 
your attention to the subject of cheating and obtaining 
goods by fidse pretences^ and you will then perceive 
the importance of well understanding the point we are 
at present considering; for the main distinction 
between stealing and cheating is that in the former 
case you never intended to divest yourself of your 
ownership ; in the latter you did^ and^ on the faith 
of some statement or pretence, wholly and entirely 
dispossessed yonrself of your property, and transferred 
it to another as completely as when you sell your 
goods and receive the value therrfor. 

Although we shall have hereafter to discuss this 
matter at some length, I am anxious you should 
keep it in view while considering what is larceny or 
stealing, for the purpose of facilitating our subse- 
quent inquiries. What constitutes a taking such as 
I have just indicated will be more clearly manifest 
by reference to a few reported cases. 

One OUver proposed to give a tradesman gold 
for bank notes, and upon the tradesman laying down 
some bank notes for the purpose of having them 
changed lor gold, Oliver took them up and went 
away with them, promising to return immediately 
with the gold, but in fact never did return. The 
judge left it to the Jury to say whether the prisoner 
had the intention, at the time he took the notes, 
to steal them, for if they were of that opinion, the 
case clearly amounted to larceny.'*' 

♦ TCing against Oliver, 2 Leach, 1072. 
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A man of the name of Aickks agreed to discount 
a bill for the prosecutor^ and the bill was given to 
him for that purpose ; he told the prosecutor that if 
he then sent a person with him to his lodgings^ he 
would give him the amount^ deducting the discount 
and commission; a person was sent accordingly^ 
but, upon reaching the lodgings, the defendant left 
the messenger there, and went out on pretence of 
getting the money, but never returned : the judge 
left it to the jury to say whether Aickles obtained 
possession of the bill with intent to steal, it, and 
whether the prosecutor meant to part with his pro- 
perty in the bill before he should have received the 
money for it ; the jury being of opinion that Aickles 
intended to steal the bill at the moment he got it 
into his possession, and further, that the prosecutor 
never meant to part with his property in the bill 
until he should receive the money for it, convicted 
the prisoner, and the judges afterwards held the 
conviction to be right.* Where one Davenport ob- 
tained from a silversmith two cream-ewers, in (^der 
that a customer of the silversmith, with whom the 
prisoner said he lived, might select which he liked 
best, and absconded with them, but the silversmith 
did not charge for either of the ewers, and did not at 
the time of the delivery intend to charge for either 
of them until he had ascertained which would be 
chosen, this was holden to be larceny, because the 
possession only, and not the right of property, had 
been parted with.f So, where Campbell prevailed 
upon a tradesman to take goods to a particular 

* King against Aiokks, 2 East, 675. 
f Davenport's Case, cited in Arch. G. F. 279. 
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place, under pretence that the price vonld then be 
paid for them^ and afterwarda induced him to leave 
the goods in the care of a third person, from whom 
the defendant got the goods without paying the 
price ; the tradesman swore that he did not intend to 
part with the goods until they were paid for, and the 
jury found that the defendant intended, from the 
very beginning, to get the goods without paying for 
them, this was holden to be larceny.* So, where one 
Small induced a tradesman to send his goods by a 
servant to a particular place, with change for a 
crown piece, and on the way met the servant, and 
giving him a counterfeit crown piece, induced him to 
part with the goods and change, which he had no 
authority to do without receiving payment ; this was 
holden to be larceny.f Where Gilbert having 
bai^ained for goods, for which, by the custom of 
trade, the price should have been paid before they 
were taken away, took them away without paying 
and without the consent of the owner, not intending 
to pay for them, but meaning to get them into 
his own possession, and dispose of them for his 
own benefit j this was holden to be larceny.j: And 
where the prisoner, intending to get goods by 
fraud, had them put into his cart upon the ex- 
press condition that they should be paid for be- 
fore they were taken out of it, and then took 
them out of the cart without paying for them^ 
and converted them to his own use, this was 

• Campbell's Case, 11 M.C.C. 179. 

f King against Small, 8 Car. and Payne's Bep, 46. 

% Gilbert's Case, 1 M.C.C. 185. 
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holden to be larceny.^ So^ obtaiaing money or 
goods by the practice of ring dropping (as it !& 
termed)^ has been holden to be larceny. Thns^ 
where the prisoner^ in the presence of the prosecutor^ 
picked np a parse in the street, containing a receipt 
for 1471. for a ^'rich brilUani diamond ring^'^ and also 
the ring itself; it was then proposed that the ring 
should be given to the prosecutor, upon his deposit- 
ing his watch and some money as a security that he 
would return the ring as soon as his proportion of the 
value of it should be paid to him by the defendant; the 
prosecutor accordingly deposited his watch and money, 
which were taken away by some of the defendant's 
confederates ; the ring turned out to be of the value 
of 10s. only, and the watch and money were never 
returned ; it was left to the jury to say whether 
this was not an artful and preconcerted scheme 
to get possession of the pirosecutor's watch and 
money; and the jury being of that opinion, convicted 
the defendant.t So, where the prosecutor was induced, 
by a preconcerted plan, to deposit his money with 
one of the prisoners, as a deposit upon a pretended 
bet, and the stakeholder afterwards, upon pretence 
that one of his confederates had won the wager, 
handed the money over to him ; it was left to 
the jury to say whether, at the time the money was 
taken, there was not a plan that it should be kept, 
under the false color of winning the bet, and the 
jury found that there was — ^this was held to be 
larceny; because, at the time the defendants ob- 
tained the money from the prosecutor, he parted with 

♦ Pratt's Case,. 1 M.C.C. 250. 
. f Ejng against Patch, I Leach, 23S. 

D 
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the possession onJy^ smd the property was to pass 
eventually, only if the other party really won tie 
wager. "^ Where the prisoner went into a shop and 
asked for change for half-a-crown, and liie Aapaassi 
gave him two shillings and sixpence, the priaon^tf 
held out the half-crown, and the shopman just igxii 
hold of it hj the edge^ bat never actually goi it into 
his custody, and the prisoner ran away witiai the 
Change and the half-crown ; npcm an indictment for 
iMealing the two shillings and sixpence, the jndge^ 
the late Mr. Justice Park, held it to be larceny.t 
Where a hosier, by the desire of the prifioniBF^ took 
a parcel of silk stoddngs to his lodgings, out of 
which the prisoner chose six pairs, which were laid 
on the back of a chair ; the prisoner then sent tha 
prosecutor back to his shop for some artieles, and 
while he was absent, absconded with the stockings ; 
the judges held that this amounted to larceny, tke 
prisoner having clearly obtained possessicm of the 
goods with intent to steal, the prosecutor not mean- 
ing to part with his property in them till he should 
receive his money.J 

Clerks and servants have the lawful posaesskia 
of their employer'a property, but the posses^n ojp 
custody only, the legal ownership of the employe 
being precisely the same with reference to a servant 
as to a perfect stranger. Hence, if a servant frau^ 
dulently appropriate to his own use, or seU, or give 
away, his master^s goods, this is a taHng, and he is 
gmlty of larceny in an aggravated form, for the law 

*^^ against Robson, Russell and Eyan, 413. 

T J^fig against Williams, 6 Ciir. and Payne, 390. 

+ ^^ against Shaipless, 3 E.P.C. 675. 
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»7s that he who. being in hJB master's confidence, 
betrays the trust reposed iu him, shall be punished 
Biore severely than one who stands in no snch relation. 

The abuse of ^al process may be made the in8tm«> 
as^it whereby a larcenous taking of property may 
be effected. I am not dear that there is any well* 
rep(»rted case of this kin^ birt Lord Hale and 
Mr. Greaves have treated it as if it had occurred 
and nughft occur again. That the law might be so 
perverted to a fekmioua purpose is beyond doubt, far 
Lord Hals has laid it down that if A. has a desigm 
to steal the horse oi B^, and enters a plaint cf 
replevin in the riieriff'& eowrt for the horse, and so 
gets him delivered to hbn and rides him away, this 
is a taking and stealing, because done in fraud of the 
law. So where A. having a mind privately to get 
the goods of B. into his possession, brings an eject- 
ment and obtains judgment against the caanaL ejector, 
and thereby gets into possession, and takes the goods^ 
if it be 'done with an intent by those means to steal 
the goods, it is larceny.* 

There are numerous cases reported in which 
property was obtained by pretended purchases, 
and hiring, such as hiring of horses, carriages, 
musical instruments, furniture, &c., and in which 
the decisions have been precisely the same as 
ia the cases quoted, the simple tests being in 
every case first, was the prisoner actuated by a 
felonious intent when he obtained the property; 
and, secondly, £d the owner part with the passesrion 
merely, or with his entire oumeraMp in tiio. goods.t 

* 1 Hale, P. C. 507, 2 Russ. by Greaves, 54. 
f See note {Nige 26. 
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Apply tbese tests to any state of facts ^rbicb 
may arise in your own experience^ and you can- 
not very well fail to arrive at a' correct solution 
of the question, ay or no, do they constitnte a 
larceny. And here let me observe that, in one 
sense, tradesmen are scarcely fit subjects for sym- 
patby when deprived of their property by schemes 
such as those disclosed in the forgoing cases, inas- 
much as ordinary caution, and very slight trouble, 
would serve to detect any such attempted firaud. I 
am afraid the fact is, in this age of competition, 
tradesmen are too fearful lest they should lose a 
customer by being inquisitive as to his respectability, 
or into the truth of his statements; but surely far 
better occasionally suffer such a loss, than in the 
over-anxiety to sell goods fall into the trap of a 
skilful thief. 

In a subsequent chapter I shall bring to your 
notice a new and most important Act of Parlia- 
ment,* by which ^lany of the heretofore existing 
difficulties, not to say absurd anomalies, in the 
law relating to larceny have been entirely swept 
away. I thus incidentally make mention of the Act 
in this place, as had it not been in existence, I 
should have been obliged to occupy your time by 
noticing points which, in the amended state of the 
law, happily for the interests of society, are no 
longer of importance. Previously to this enact- 
ment, the criminal law did not reach a person to 
whom property is intrusted for special purposes, such 
as goods to be repaired, to be taken care of, to- 
be conveyed, as by carriers, &c., and who subse- 

♦ « The Fraudulent Trustees' Act," 20 and 21 Yict. c. 54. 
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qaently, in violation of good Mth^ fraudulently oon- 
yerted it to his own use^ unless he did an act 
which was termed ^' breaking bulk/' a legal sophism 
of our ancestors which^ I trust, will soon be 
numbered with other curiosities of the past. We 
shall presently consider the provisions of the statute 
to which I refer, and which renders such persona 
liable to the punishment of felons. 

The most extraordinary circumstances under which ' 
a person may be adjudged guilty of a larcenous 
taking, are those where goods which have been lost 
are found and appropriated by the finder to lus own 
use. This branch of the subject has given rise to 
very learned discussions in our courts of criminal 
judicature^ and the inquiry is by no means unin* 
teresting. At first blush^ one might think it 
strange and even harsh that a person having come 
into the possession of property to all appearance 
innocently, so to say, as by finding it on the higho^ 
way, should under any circumstances be liable to 
a criminal prosecution. But upon slight reflec* 
tion you will perceive that the law relative to this 
matter is neither harsh nor inconsistent with the 
soundest principles of justice. In cases of finding 
property lost, or supposed to be lost, the solution of 
the question larceny or no larceny all turns upon the 
point we have been considering at so much length — 
what was the intention of the finder at the time of 
finding ? If the property found bear upon it marks 
by which the owner can be discovered, or the finder 
knows to whom it belongs, and upon finding, not* 
withstanding these facilities for restoring, he keep 
it with intention to appropriate it to his own use^ 
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he is dearly ^niltjr of larceny. But, on Ae other 
liand, if ihe goods bear no maik indicatiTe of, 
and fhe finder lias no knowledge as to who is, 
the owner, and bdie?es that he cannot be dis- 
covered, and with his mind in this stxte, ap- 
propriates them to his own nae, he is not giultj 
df laioenj, even thoi^ the owner be sabse- 
qnently made known to him. A man of the name 
' of Thurbom foand a bank-note whidi had b^en 
accidentally dropped, lliere was neither name nor 
nmrk upon it indicating the owner, nor was he aware 
at the time of any means whereby the owner conld 
be disooTeied. Upon finding it he at once resolved 
to appropriate it to his own nse. The next day, 
before he changed the note, he was toU who was the 
owner, but notwithstanding this infi^rmation, he pro- 
enred change for it, and used the mcmey . Upon this 
state of fisbcts Thwrbom was arrested, and subsequently 
tried for, and found guilty of, larceny, but this ver- 
dict was set aside, or quashed as it is termed, by tiie 
Court of Criminal Appeal, to which the case was 
sent for conmderation. The ground upon which 
&e conviction was reversed was, that the original 
taking was inuocent: if the prisoner had known, 
or had the means of ascertaining, to whom the 
note belonged at the time of finding it, the case 
would have been different, but as his original 
possession was untainted, the Court was of opinion 
his subsequent appropriation, although with know* 
ledge of the owner, was not felonious.* You may 
probably, as a man of plain common sense, take ex- 
ception to this decision, and think that if the 

* The Queen against Thnrbom, 1 Den. CCR. 387. 
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pruonor's misappropriatioii^ witL a knowledge of the 
owner at the time of findings would have been felony^ 
so it ought to have been on the next day^ seeing that 
tke information as to the name of the loser was 
conveyed to him before he appropriated the money to 
Ids own use. This may form a nice point for 
moralists and casuists to discuss, but upon those 
dear and well-defined principles of law by which our 
judges are guided, the decision mnst be regarded as 
safe and sound, and may now be considered as pretty 
wdl settling points which, theretofore, gave ris^ 
to £nequent discussions. It has since been acted 
upon and recognised in many cases, amongst whicl^ 
were those of Preston and DiasonJ^ In the latter case, 
the lost notes were ^thout any mark o,* name ou 
them, and it was held that although the prisone^r 
might probably have successfully traced the notes, 
and so found the owner, he was not bound to do any- 
thing of the kind. The jury convicted him, but the 
Court of Criminal Appeal quashed the verdict.f 

A rather curious case, wherein the question oi 
what constitates a felonious taking arose, was re- 
cently tried at £erwick-on«Tweed. A man named 
White was indicted for stealing five thousand cubic feet 
of gas belonging to the Berwick Gas Company. The 
prisoner so contrived to fix a pipe of his own as to 
cause the gas to rise to the burners without passing 
through the Company^s mefcer, and thus, by burning |i 
greater quantity of gas than he paid for, he defrauded 
the Company. The Court of Criminal Appeal de- 
cided that the prisoner by this contrivance felo- 

* The Queen against Preston, 2 Den. C.C.R. 35S» 
f The Queen against Dixon, 25 L JJ^.G. 39. 
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niously took the gas^ and therefore was properly con- 
victed of larceny.* 

You need not be told by me that a wife cannot 
be convicted of stealing her husband's property^ in- 
asmuch as she and her husband are but one person in 
the eye of the law, and she is joint owner with him of 
his goods. So, if she take her husband's goods, no 
matter how cruel and unjustifiable her condnct, and 
sell them or give them away to another, neither she 
nor the person to whom she so disposes of the goods, 
although he well know the facts, is amenable to the 
criminal law, except under circumstances to which I 
shall now call your attention. 

If a wife commit adultery, and she jointly with 
the adulterer take her husband's goods, it seems the 
adulterer would be guilty of larceny ; for he has no 
right to assume that the husband is a consenting 
party to such a proceeding. Two cases have be^i 
discussed, and decided very recently before the judges; 
and I shall lay an abstract of each before you, taken 
from Mr. Power's excellent edition of Roscoe's work 
on " Evidence in Criminal Cases." 

One Thompson went away with prosecutor's wife, 
and they lived together at Birmingham as man and 
wife : they took with them from prosecutor's house 
several articles belonging to him, which were used in 
their house at Birmingham. The chairman of Quarter 
Sessions directed the jury to find the prisoner guilty, if 
they came to the conclusion either that the prisoner, 
going away with the prosecutor's wife for the pur- 
pose of an adulterous intercourse, was engaged jointly 
with her in taking the goods ; or, secondly, that not 

* The Queen against White, 1 Den. C.C.R. 203. 
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being a party to the original taking or removal, the 
prisoner, after arriving at Birmingham, appropriated 
Ly pari of the goods to his own use. The jury 
found the prisoner guilty; adding that they did so 
on the ground that there was a joint taking by' the 
prisoner and the prosecutor^s wife ; and the court were 
unanimously of opinion that the conviction was 
right.* In the other case, the prosecutor^s wife had 
taken from his bed-room thirty-five sovereigns, and 
on leaving the house, called out to the prisoner, who 
was in a lower room of the house, " George, it^s all 
right, come on/' The prisoner left a few minutes 
afterwards, and he and the prosecutor's wife were 
traced to a public-house, where they passed the night 
together. When taken into custody, the prisoner 
had twenty- two sovereigns upon him. The jury 
found the prisoner guilty, stating that they did so 
'^ on the ground that he received the sovereigns &om 
the wife, and that she took them without the authority 
of her husband.'' The court held that the conviction 
was right. '^ The general rule," said Lord Campbell, 
in giving judgment, '^ is, that a wife cannot be con- 
victed of larceny for stealing the goods of her hus- 
band. It is no larceny in her to carry away her hus- 
band's goods, as husband and wife are one. But the 
law has properly qualified that general rule, by saying, 
that if a wife commit adultery, and then steal the 
goods of her husband with the adulterer, she has 
determined her quality of wife, and is no longer 
looked upon as having property in the goods, and 
the person who assists her is guilty of larceny. I 
think the case of the prisoner must be considered in 

* The Queeu against Thompson, 1 Den. C.C.R. 649. 
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the game light as if he had taken tiie goods himselfl 
This is not the ease of a receivisg of the goods trom 
the wife^ but the prisoner is supposed actually to 
hB,Ye assisted her in taking them. It is said in 
' BusseU on Crimes/ p, 33, ^ If the irife steal the 
Igimls of her hvaband, and deliver them to B.^ who, 
knowing it^ carries them away — ^B. being the adulterer 
of Ae wife — ^this, according to a very good opinion^ 
would be felony in B., for in such case no consent of 
the husband can be presumed.' Thnt is this very 
ease. The prisoner was the adulterer of the wife, axid 
knew that tlve goods were carried away without the 
consent of the husband.*'* 

In giving judgment on the subject of iaHng^ one 
of tl» most learned and astute judges who ever 
adorned the Engliedi Bench, Mr. Baron Pabke, said 
'' the taking should be not only wrongful and fraudu- 
lent, but should also be wUhtrnt nny coi&r of right," f 
'* K/' says Mr. Eas^t, in his work on the Pleas of 
liie Crown, *' tiiere be any feir claim of property or 
right in the prisons, or if it be brought into doubt 
aft all, the court will direct an acquittal.^' One may 
take another's goods by mistake, by heedlessness or 
aecidoit, as when the goods of one person get mixed 
trp with those of another, or under such other cir- 
cumstances as negative the presumption that the 
mtent of the taker was felonious. Thus, where the 
0wner of land takes a horse doing damage in his 
&cM, or it is seized ass an estray, though perhaps 
without title, yet these circumstances explain the 
intent, and show that it was not f€l<mious.j: After 

* The Queen against Peailierstone, 1 Dears. C.C.R. 369. 
i* The Queen against HoUoway, 1 Den. CCU. 375. 

J 1 Hale, P. C. 507. 
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a seizure by excise officers of contraband goods^ 
liable to be forfeited, seyeral persons broke, at night, 
into tbe house where they were deposited, with intent 
to retake them for the benefit of the former owner: — 
it was held that this design rebutted the presnmp* 
tion of a felcmious intent.* So, where a man was 
indicted for stealing a straw bonnet, and it appeared 
he entered the house where the bonnet was, through 
a window which had been left open, and took the 
bonnet, which belonged to a young girl with whom 
he was intimate, and carried it to a hay-mow 
of -his own, where he and the girl had been twice 
before. The jury thought that the prisoner's intent 
was to induce the girl to go again to ihe hay-mow, 
but that he/did not mean to deprive her of the bon- 
net. On a case reserved, the judges held that thi& 
taking was not felonious.f 

Too great caution cannot be exercised in cases in 
Irhich there is any room for doubting the criminal 
isitent, before any one is subjected to the pain and 
%nominy of a prosecuticm. Indeed, it should always 
be remembered that where a charge of felony is rashly 
made, and without good grounds to show a fair and 
reasonable probability that he who is charged has 
committed an ofifence, the consequences, in the shape 
of an action for false imprisonment, are sometimes 
very serious. 

As these pages may fall into the hands of persons 
engaged in agricultural pursuits, a few remarks on ike 
subject- of gleaning may be of utility. Mr. Roscob 
says, '^Whettier the taking ef cam by gleaners^ 
is to be regarded as a felony must depend upon 

* The King against Knight, 2 E.P.C. 510. 
•f Dickenson's Case, R. and R. 420. 
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the circumfttanoeB of the particular case. In aome 
places a custom authorising the practice of gleaning 
is said to exist : in others^ it is sanctioned by the 
permission of the tenant of the land; and even 
'where no right whatever exists^ yet if the party carry 
away the corn under a mistaken idea of rights the 
act would not amount to larceny^ the felonious intent 
being absent/' Mr. Woodfall, in his excellent work 
on Landlord and Tenant, makes these very useful 
remarks, " An idea very universally prevails among 
the lower classes of the community^ that they have 
a right to glean, that is, to take from off the land 
the com that remains thereon after the harvest has 
been gotten in ; than which notion nothing can be 
more erroneous. By custom, indeed, such a right 
may possibly in some particular places exist; and 
the laudable kindness of tenants, generally induces 
them to permit the poor to collect the corn they 
have left upon the land, and to appropriate it to 
their own use. As a right, however, it has no more 
existence than a right to take the tenant's furniture 
from out his messuage ; and the pillage in the one 
case is as much felony as the plunder would be in 
the other ; for the act is not simply a trespass, but a 
felony .''* Mr. Woodfall tells us that he remembers 
a person being convicted at the Old Bailey for this 
offence. No doubt this is so, but I have not been 
able to discover the case reportedany where: I sincerely 
hope no English landlord or farmer will ever be 
found instituting a similar prosecution. 

This material ingredient in the offence of larceny 
underwent great consideration in a case, where the 

* Woodfall's "Landlord and Tenant," p. 242. 
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following circumstances were given in evidence 
against Egginton and others upon an indictment for 
a burglary and larceny. It appeared that the pri- 
soners^ intending to rob a plated goods manufactory 
at Soho, near Birmingham^ of which Mr. Boulton 
was the principal proprietor^ applied to a man named 
Phillips, who was employed as servant and watch- 
man to the manufactory, to assist them in the rob- 
bery. Phillips assented to their proposal^ but imme- 
diately afterwards gave information to Mr. Boulton, 
and told him what was intended, and the manner and 
time the prisoners were to come : that they were to 
go into the counting-house, and that he was to open 
the door into the front yard for them. Mr. Boulton 
told him to carry on the business, and that he would 
bear him harmless ; and Mr. Boulton also consented 
to his opening the door leading to the front yard, and 
to his being with the prisoners the whole time. In 
consequence of this information, Mr. Boulton re- 
moved from the counting-house everything but 150 
guineas and some silver ingots, which he marked, in 
order to furnish evidence against the prisoners ; and 
laid in wait to take them, when they should have ac- 
complished their purpose. On the 23rd of December, 
about one o^dock in the morning, the prisoners came, 
and Phillips opened the door into the front yard, 
through which they went along the front of the 
building, and round into another yard behind it, 
called the middle yard ; and from thence they and 
Phillips went through a door/ which was left open, 
up a staircase in the centre building, leading to the 
counting-house and rooms where the plated business 
was carried on : this door prisoners bolted, and then 
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broke open the counting-lioiise^ which was locked, 
and the desks^ which were also locked ; and took frosa 
thence the ingots of silver and guineas. Thej ihea 
went to the story above^ into a room where the plated 
bunnesB was carried on^ and broke the door open, aod 
took from thence a quantity of silver, and returned 
down stairs ; when one of them unbolted the door at 
the bottom of the stairs which had been bolted on 
their going in^ and went mto the middle yard, where 
all (except one who escaped) were taken by the par- 
sons placed to watch them. One of the points of 
law raised in favor of the prisoners was, tiiat isas-^ 
much as the whole was done with the knowledge and 
assent of Mr. Boulton, the acts of Phillips were his 
acts, and the prisoners could not be said to have ckme 
that which was imputed to them against Mr. Bdolton's 
will. The prisoners were convicted, and the case sub* 
sequently argued before the twelve judges, a majority 
of whom held the conviction for larceny correct. 
Theythougfat that although Mr. Soulton had permitted 
or su3(sred the meditated offence to be committee^ 
he had not done anything originally to induce it; 
that, his object being to detect the prisoners, he asif 
gave them a greater facility to commit the larceny 
than they otherwise might have had : and that this 
could no more be conddered as an assent than if a 
man, knowing of the intuit of thieves to break into 
his house, were not to secure it with the usual 
number of bolts.* 

* The King against Egginton and others, 2 Leach, 91S; 
2 Russ. 19. 
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III, — THE INTENT ON THE PART OF THE TAKER. 

Havk^ now given you all tiifi informatioa I think 
necessary as tawhat constitutes a fdoniDua takii^,li 
cannot too strongfy impress upoiL your mind that, in 
regard to the felonious intsni of tiie prisoner at the 
time be takes the goods, tl^sire must he no reason* 
able dioubt. His intention must be, as we have seeai^ 
wholly to deprive the owner of his property, and to 
appropriate it to his own use; but it is not necesk 
sary he should hare a merely peeuniary or personal 
advsDitage in view, for if he intend toi despoil 
the owner by destroying the goods'-^as by bom? 
ir^ them^ or throwing them into the sea — Us 
intent will be equally felonious with an intention 
to sell them and keep the money. Thus, in the fol- 
lowing case^ where the object was to destroy tins 
jnroperty, the offence was still heid to be larceny. 
The prisoner, in conjunction with the wife of a man 
who was charged with stealing a horse,, went to the 
stable of the owner, took the horse out, and hacked 
it into a coal-pit. It was objected for tiie prisoner, 
on an indictment for stealing the horse^ that it was 
not taken for the purposes of theft, the object not 
being ffcshi to the taker. The prisoner being con- 
victed, the opinion of the judges was taken, who 
thought the conviction right. Sis of the judges 
held it not to be essential to constitute the offence 
of larceny that the taking should be for personal 
gain. They thought that taking fraudulently, with 
an intent wholly to deprive the owner erf the pro- 
perty, was sufficient.* Upon this point the Criminal 

* The King agaiaat Cabbage, Boss, aad Ryan, 292. 
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Law CommissioDers say^ ''The ulterior motive by 
vhicli the taker is influenced in depriviDg the owner 
of his property altogether^ whether it be to benefit 
himself or another^ or to injure any one by the 
taking, is immaterial/^* And you will agree with 
me^ it would be very absurd were it otherwise. If 
a man^ actuated by malicious feelings take your pro- 
perty against your will^ surely it matters not^ in a 
moral point of view^ whether his ulterior disposition 
of it be for his own pecuniary benefit^ or to gratify 
his revenge : the result is the same — your detriment. 

In cases of alleged theft by servants^ where the 
property has been pledged, and the pawnbroker's 
duplicate carefully preserved, it has been frequently 
urged, on behalf of the servant, that the facts that 
he merely pledged the goods, and preserved the 
duplicate, were evidence that his original taking was 
for a temporary purpose only, he intending to redeem 
at a future time and restore the property : thus nega- 
tiving the presumption that his intent was felo- 
nious^ and with a view wholly to deprive the owner. 
Such a doctrine is a most dangerous one, and has 
been very properly so regarded whenever pro- 
pounded. 

The late Mr. Baron Gurney tried a case of this 
description, and in summing it up to the jury, that 
very learned and excellent judge made these whole- 
some remarks — " I confess,^' said he, " I think, that 
if this doctrine of an intention to redeem property is 
to prevail, courts of justice will be of very little use. 
A more glorious doctrine for thieves it would be 
difficult to discover, but a more injurious doctrine 

* I Report Ci.C. p. 17. 
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for honest men cannot well be imagined/'* The 
facts should be strong and overwhelming indeed^ to 
avail a prisoner on this ground^ for it is not to be 
endured that a person in whom we place confidence, 
and to whom we entrust our property, should be 
permitted to pawn it on the mere speculation that 
he may be able, at some future day, to redeem and 
replace it. 

I had occasion in the first chapter to mention 
that one of the consequences attendant upon a con- 
viction for felony is a forfeiture of the felon's goodsj 
and that in some cases the court is empowered to 
order the restitution to the owner of the property of 
which he has been deprived. This is a convenient 
place to remind you of the latter fact, and as it is 
as well you should know the provisions of the sec- 
tion of the statute which gives that power, I append 
it in the form of a note.f I likewise add the seC" 

* The Queen against Phetlieon, 9 C. & P. 552. 
•f- 7 and 8 Greo. IV. c. 29, sec. 57, to encourage the prosecu- 
iion of offenders, enacts, " That if any person, guilty of any such 
felony or misdemeanor as aforesaid, in stealing^ taking, obtaining, 
or converting, or in knowinjgly receiving any chattel, money, 
valuable security, or other property whatsoever, shall be indicted 
for any such offence, by or on behalf of the owner of the property, 
or his executor or administrator, and convicted thereof, in such 
case the property tliall be restored to the owner y or his representa- 
tive ; and the court, before whom any such person shall be so 
convicted, shall have power to award, from time to time, writs of 
restitution for the said property, or to order the restitution thereof 
in a summary manner: provided always, that if it shall appear, 
before any award or order made, that any valuable security shall 
have been bond fide paid or discharged by some person or body 
corporate liable to the payment thereof, or, bemg a negotiable 
instrument, shall have been bond fide taken or received by transfer 
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tion which forbids^ under penal consequences, the 
advertising a reward for the restoratioii of std^i 
property, accompanied either directly or indirectly 
with an intimation that the thief shall not be prose- 
cuted. The compromising or compounding of an 
offence is punishable much more severely, namely, 
by imprisonment and fine. Justice Bhhors every- 
thing in the shape of interference with its due and 
impartial administration ;— if a crime be committed, 
Hke whole body of society is aggrieved, and the 
atonement which is demanded and required is not 
of a private but of a public nature.* 

I now leave the consideration of the nibject of 
larceny, and in so doing allow me to assure you that 

or delivery, by some person or body corporate, for a just and 
valuable coTisideration, without any notice, or without any reason- 
Me cause to suspect that the same had, by any felony or misde- 
meetnor, been stolen, taken, obtained, or converted as aforesaid, in 
such case the court shall not award or order the restitution of 
aach security." 

* By sec. 59 it is enacted, " That if any person shall publicly 
advertise a reward for the return of any property whatsoever,, 
which shall have been stol^si or lost, and shall in such advertise- 
ment use any words purportiny that no questions will be a^ked, or 
shall make use of any words in any public advertisement^ purporting 
thai a reward will be given or paid for any property which shall 
have been stolen or lost, without seizing or making any inquiry after 
the person producing such property, or shall promise or offer in 
any such public advertisement to return to any pawnbroker or 
other person who may have bought or advanced money by way 
t>f loan upon any property stolen or lost, the money so paid or 
advanced, or any other sum of money or reward for the return 
of such property; or if any person shall print or publish any such 
advertisement; in any of the above cases, every such person 
shall forfeit the sum of fifty pounds for every such offence/' 
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your being able to understand thoroughly the law in 
reference to kindred offences, wiU greatly depend 
upon your acquaintance with those principles to 
which, in the prebeding pages., I have called 'your 
special attention. 
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CHAFPER III. 

OF EMBEZZLBMBNT BY CLBBK8 AMD SERVANTS. 

Closely allied to the sabject of theft by clerks and 
senrants, of which I have already made mention^ is 
that of embezzlemeiit by persons in those capacities. 
Sir Bobert Peel's statute (7 and 8 Geo. lY. c. 29^ 
sec. 47), by which the law as it previously existed 
was clearly defined, and which is in operation at 
this moment, enacts '' that if any clerk or servant, 
or any person employed for the purpose or in the 
capacity of a clerk or servant, shall, by virtue of 
such employment, receive or take into his possession 
any chattel, money, or valuable security for, or in 
the name, or on the account of, his master, and 
shall fraudulently embezzle the same, or any part 
thereof, every such offender shall be deemed to have 
feloniously stolen the same from his master,^' &c. 

You have seen that if your clerk or servant have 
the possession of your property, that is, the care of 
it on your behalf, and feloniously appropriate it to 
his own use, he is guilty of stealing. But in that 
case the property must have been already in your 
own possession, actual or constructive, otherwise his 
fraudulent misappropriation would not have been 
felony. To remedy the defective state of the old 
law, the legislature passed enactments — the most 
recent of which I have just laid before you — by 
which, if your clerk or servant, having authority 
to do so, receive goods or money on your account^ 
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and fraudulently appropriate the same to his own use^ 
he is punishable in like manner as if he had com. 
mitted a larceny or theft at common law : the dis« 
tinction between larceny and embezzlement being, that 
if the property at the time it is taken by your ser- 
vant had been already in your possession (e.^., 
deposited in yoiff premises or in your cart), such 
takings if fraudulent^ is larceny ;* on the other hand, 
if it be received by your clerk or servant by virtue 
of his employment and in the course of his duty, on 
your behalf^ and instead of delivering it into your 
possession, he fraudulently appropriates it to his own 
use^ the offence is embezzlement. To discuss this 
at any length is needless. Subtle questions have 
arisen as to who are servants within the meaning 
of the statute, and what acts constitute embezzle- 
ment ; but I am happy to say the administration of 
the law in these days is characterised by a discourage- 
ment of technical objections which are at variance 
with a common -sense and liberal interpretation of the 
statutes; hence the rescue of an evil-doer from the 
just consequences of his crime, by means of such 
subtleties, is an occurrence of far less frequency 
than formerly. Escape from punishment, on the 
ground that the delinquent is indicted for larceny 
instead of 'embezzlement, and vice versd, not an un- 
common occurrence a few years ago, is now provided 
against by Lord Campbell^s Act.f 

* The Queen againfit !&eed, 1 Dears. C.G. 257. 

t 14 and 15 Yict. c. 100, sec. 13. " H upon the trial of any 
person indicted for embezzlement, as a clerk, servant, or person 
employed for the purpose or in the capacity of a clerk or servant, 
it shall be proved that he took the property in question in any 
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Let U8 novf aaeertaiiL what are tbe liigifedkftts 
of embeszlement ; and who may be ^llj of thk 
offbnce. 

1. He (or she) must be a cierk or serraot^ ot 
employed in the capacity of such : 

2. He mast have received the property into his 
possession for^ and on account of, his master^ by 
virtue of his employment^ and in the course of his 
duty as such clerk or servant : and 

8. He must have fraudulently embezzled the pro- 
perty (or some part of it). 

I. ^WHO ARE CLEBKS OR SERVANTS. 

Every person who is employed as a clerk, or 
servant, or in the capacity of such, is within the 
meaning of. the law. 

DiflSculties have been suggested over and over 
again on the trials of persons charged with embezzle- 
ment, with a view to show that they were not autho- 

auch maimer as to amount ia law to larceny^ he shall not by 
reason thereof be entitled to be acquitted, but the jury shall be 
at liberty to return as their verdict that such person is not guilty 
of embezzlement, but is guilty of simple larceny, or of larceny as 
a clerk, servant, or person employed for the purpose or in the 
capacity of a clerk or servant, as the case may be, and thereupon, 
such person shall be liable to be punished in the same,manner as if 
he had been convicted upon an indictment for such larceny ; and if 
upon the trial of any person indicted for larceny it shall be proved 
that he took the property in question in any sijch manner as to 
amount in law to embezzlement, he shall not by reason thereof 
be entitled to be acquitted, but the jury shall be at liberty to 
return as their verdict that such pei'son is not guilty <rf larceny, 
but is guilty of embezzlement, and thereupon such person shall 
be liable to be punished in the same manner as if he had been 
convicted upon an indictment for such embezzlement." 
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zised to receive the money or goods with the em* 
hezzl^pient of which they have been charged. To»^ 
cite those cases woidd be quite ont of place in thia^ 
work. Bat for the present purpose^ suffice it to 
say^ it may be safely assumed that every person — 
man or woman — who is employed by another in the 
capacity of derk or servant^ and is authorised by his 
employe to receive on his account goods or money^ 
is audi a perscm as is contemplated by the statute 
as one who may be guilty of embezzlement. And 
it matters not in what manner the clerk or servant 
is remunerated, whether wholly by wages, or partly 
^7 wages and partly by commisaion, neither need the 
employment in such capacity be of a permanent 
nature. At one time doubts were entertained 
whether a person who was paid for his services 
otherwise than by mere wages was a servant withip 
the meaning of the statute; but such doubts have 
been entirely set at rest by modem decisions. 

Even the allowance of a portion of the profit 
on goods sold will not destroy the character of 
master and servant. Hartley was employed to take 
coals firom a colliery and sell them, and bring thet 
money to his employer. The mode of paying him 
was by allowing him two third parts of the price 
for whidh he sold the coal, above the price charged 
at the colliery. It was objected that the mon^ 
was the joint property of himself and his em^ 
l^oyer ; and the point was reserved for the judges^ 
who held that the prisoner was a servant within the 
Act. They said that the mode of paying him for his 
labour did not vary the nature of his employment, 
nor make him less a servant than if he had been 



56 HANDT BOOK ON CRIMINAL liAW. 

paid a certain price per Chaldron or per day J and as 
to the price at which the coals were charged at the 
colliery in this instance^ that sum he received solely 
on his master's account as his servant^ and by em- 
bezzling it became guilty of the offence within the 
statute.* So where Hoggins was employed by the pro- 
secutors^ who were turners, and was paid according 
to what he did. It was part of his duty to receive 
orders for jobs, and to take the necessary materials 
from his master's stock to work them up, to deliver 
out the articles, and to receive the money for them ; 
and then his business was to deliver the whole of the 
money to his masters, and to receive back, at the 
week's end, a proportion of it for working up the 
articles. Having executed an order, the prisoner 
received three shillings for which he did not account. 
Being convicted of embezzling the three shillings, 
the judges held the conviction right.f So, where 
a partner in a firm contracted to give his clerk 
one-third of his own share in the profits. The 
other partners knew of and assented to the arrange- 
ment. It was held by Chambre, J., that this did 
not make the clerk a partner, and he was convicted 
of embezzlement.| The above learned judge quoted 
a parallel case on the Northern Circuit before Mr. 
Baron Wood. The prisoner was employed by a 
Mr. F. as master of a coal vessel, who sent him 
with a cargo of coals. The custom of the trade was 
for the person who superintended the business ta 
receive two-thirds of the freight, and the owner one* 

* The King against Hartley, Euss. and Ryan, 139. 

f The King against Hoggins, Id. 145. 

% TJTiTig against Holmes, 2 Lew. CO. 256. 
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third. The prisoner took the whole; whereupon he 
was indicted for embezzlement^ and convicted. It 
was objected, on bis behalf, that he and the owner 
were joint proprietors of the fireight, bnt a large ma» 
jority of the judges held the conviction right. 

Whether a traveller for various mercantile houses, 
taking orders and receiving money on account of each, 
could be considered a clerk to each within the mean-* 
ing of the statute, has been the subject of conflicting 
opinions. The question whether a man is the derk 
or servant of another, or merely an Agent or Factor , 
must be determined by a consideration of the par* 
ticular circumstances of each case. One can easily 
imagine how persons may create the relationship of 
master and servant, for the purposes of selling goods 
and coUectiug money, so as to be within the meaning 
of this statute, without any limitation on the part of 
the servant as to the number of his masters. I can- 
not see. why one person may not be the derk of 
many masters, in like manner as another may be the 
master of many clerks.* But by a decision of the 
Court of Criminal Appeal during the present year,t it 
appears to be now very wdl settled that to render a 
man liable on a charge of embezzlement, in any such 
case, the relationship of master and servant must 
very clearly appear. Carr was indicted for embezzling 
the property of his employers, Stanley and Co. He 
was employed by them and other houses as a travdler, 
to take orders for goods, and collect money for them 
£rom their customers. He did not live in the house 
with them. He was paid by a commission of five 

* The Qaeen against Bayley, 1 Dears, and Bell, 126. 
t The Queen against Walker, 1 D. and Bell, 600. 
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per eent. on all goods sdkl, whether he reedved the 
price or not^ provided they proved good debts. He 
had abo a commiasioii upon all orders that caBie 
bj letter^ whether fifom him or not. He was not 
employed as a ekrk in the co^xnting-houee^ bof 
in any other way than as above stated. Stanley 
and Co. did not allow him anything ibr the 
expenses of his journeys. Having been convicted 
of embesBaling money^ the property of Staadey 
and Co., the judges^ on a case reserved^ hdid the 
conviction right.* 

A person employed by overseers of the poor, under 
the name oi their accountant and treasurer, is a derk 
within the statute. So^ it was held^ where a person 
who acted as clerk to^ parish officers, at a yearly 
salary voted by the vestry, was charged with em- 
bezzlement^ as derk to such officers. So, an extra 
cdlector of poor-rates^ paid out of the parish funds by 
a per centage, was held by Mr. Justice Richajndson 
to be the clerk of the churchwardens and overseers. 
So^ a treasurer to the guardians of the poor, under 
a local act^ was held to be a servant of the guar- 
dians.f So^ a clerk to a joint-stock banking com- 
pany may be convicted of embezzling the money ci 
the company, notwithstanding he is a shareholder, j: 

II. WHAT CONSTITUTES A RECEIVING IN THE COURSE 
OF THE CLERK OR SERVANT^S DUTY. 

We have seen that the statute says the property 
must be received by the clerk or servant " by virtue 

* The King against Carr, Rnss. and Ryan,' 198. 

f Power's Roseoe, 434 

i The Queea. against AtkiosoQ^ Cacr. uxdM. 525. 
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of his employineiit/^ thocefove^ to reader the franda- 
lexit detention of your mtoaej an embesademeBt m 
point of hnr, it must have been his dmty to leeeiye 
it. Henee, it is not every pemn who is employed 
as your clerk or servant who is withi& the piovisioiiB 
of the statute, nakas it form part of his employment 
to receive money on yonr behalf; bnt^ it ahoold not 
be fbi^gotten, if a servant who is im nowise authorised 
to receive property on your account, neverthdess do, 
and^ it having been reduced into your possession, 
he appropriate it to his own use, he is punishaUe 
for krceny^ though not far embenlement. At the 
same time, be it observed, if, on any partienlar ocea- 
sion^ you ^onld authorise him to receive proper^, 
although his so doing in obedience to y<ittr order 
would ^be an act out of his ordinary employmeirt, 
nevertheless^ in case of firaudulent m]sa{^ropriaii<», 
he will be guilty of embezzlement^ as completely as 
though it was his everyday duty to receive money 
or goods on your account. 

Ingenious su^estions upon this point are fire- 
quently made by Counsel^ m the aealous disdiarge of 
their duty to their clients, but the courts very pro- 
perly discourage them, and if, according to a plain 
common-sense construction of the nature of the 
jHTisoner's employment, it appears that atthougk it 
may not have been part of his duty to receive money, 
in the capacity in which he was originally hired, yet 
that he has been in the habit ofrecetoing money fi^r hia 
master, lie is within the statute. Thus, where a maa 
was hired as a journeyman miller, and not as a derk 
or accountant, or to collect money, but was in the 
habit of selling small quantities of meal on his 
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master^s account^ and of receiving the money^ tlie 
jndge held him to be a servant^ saying that he had 
no doubt the statute was intended to comprehend 
masters and servants of all kinds^ whether originally 
employed in any particular character and capacity or 
not.* And in the case of a person named Whiting, 
who was tried not long ago before Mr. Baron Mar- 
tin at the Central Criminal Courts the master said 
in cross-examination that he had not told the pri- 
soner (who was his servant) to collect money, as he 
did that himself; that although prisoner had received 
money before, it was not his ordinary duty to do so, 
and he had not told him to receive it then. Upon 
objection taken that the receipt of the money was 
not in the course of the prisoner's employment, in 
overruling it the learned Baron said — " I am in 
the habit of putting a commoiusense construction 
upon the law, and I am of opinion the prisoner did 
receive this monev by virtue of his employment ;" 

and he was found 'guUty.t 

One Beechey's duty was to receive money every 
evening from his master's out-door porters, and pay 
it over on the following day ; but it was no part of his 
duty, neither was he expected, in the course of his 
employment, to receive any money direct from the 
customers themselves. One day he called upon one 
of his master's customers for lU. 8«. 7rf., the amount 
of his account, received the money, and embezzled it. 
It was objected that he did not receive this money 
in the ordinary course of his employment ; but the 
Court held otherwise, and were of opinion his receipt 

* Power's Rose. 421, Barker's Case, Dow. ftRy.N.P.C. 19. 
f The Queen against Whiting, C.C.C. Rep. for August, 1857. 
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of the money was in the course of his employment^ 
and that it did not matter whether he received 
the money from the porters, or from the customer ; 
he received it on behalf of his master, in the course 
of his employment, and was properly convicted.* 

Tou will have seen from the above case that^ 
whether the receipt by your derk be from the hands 
of your customer, or from another clerk who may 
have previously received it, is of no consequence* 
Until it reach you, or be, as it is said, reduced into 
your possession, as by being placed in your hands, 
your bank, or your till, the fraudulent misappropria* 
tion by your servant is embezzlement. 

THE ACT OF EMBEZZLEMENT. 

Perhaps the most important branch of this subject 
to you, as an employer, is that upon which we have 
now entered. To embezzle, according to Johnson, is 
to steal privately : always keep in view that conceal- 
ment and secrecy constitute the very essence of this 
offence. A mistake in accounts, and the erroneous 
detention of money accompanied by its appropria- 
tion to his own use, by your clerk or servant, would 
not be embezzlement ; because the whole matter had 
originated in error. Neither would a bare non- 
payment to you of the money received on your 
behalf be considered by the law as an embezzle- 
ment, if its receipt were accounted for in the ordi- 
nary and usual manner, and there was no depial or 
concealment of that fact. As I have just told you, 
there must be concealment and secrecy to render a 

* The King against Beechey« Russ. and E.y. 319. 
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dak or servant guilty of embezzlement. In the first 
of the oases I have assumed^ the matter would be mere 
subject <xf account between your derk or servant and 
yourself; and it would be in violation of every 
princifile of justice and mercy to make a man 
amenable to Hne crisninal law for a mere error^ even 
Iheugh the resuitt wme the total loss of the money 
«o enroiieoufily misapfnopriated. But it dhould v&cj 
eleady appear that the omisskms of persons Ghac^ed 
with this offence are uninteiitional, and not designed 
fer the purposes of &aad. A denial, or wilful omis- 
irioA to make certain entries in the books, or a wilful 
omission to pay over money received at the usual 
time for so doing, which would be equivalent to a 
denial of the receipt, constitutes an act of embezzle- 
ment, and was so held by Mr. Justice Coleridge 
in the case of one Jackaon. This p^*son was clerk 
to his master, the prosecutor, and it was his duty 
to account on the evening * of every day for the 
money received during the <feiy by h^ for his em- 
ployer, and to pay over the aaaaount. He received 
three sums for his employer on thiwie different days^ 
and neither accounted for those sums, nor paid them 
over : he never denied the receipt of tbem, or ren- 
liered any written account in which they were 
omitted. The learned judge said, that if the servant 
wilfully omitted to account for these sums and pay 
^em over on the respective days on which he re- 
eeared tbem, these were embezzlements, and that 
sfucJi iwilfol omissions to account and pay over w«re 
equivalent to a denial of the recdpt of them.* So, 
where a servant had received m^iey for her master, 

* The Qaeen against Jaokson, 1 0. and K. R^. 384. 
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as was her duty^ and ou receiving it went off ta 
Ireland^ Mr. Justice Colekidoe held that the cir- 
cumstance of the prisoner having quitted her place, 
and gone off to Ireland, was evidence from which 
the jury might infer that she intended to embezzle 
the money : she was found guilty.* 

The act of embezzlement is complete, no matter 
when discovered^ the moment the prisoner fraudu- 
lently detains the money from his employer, and 
dates back from that period, however distant : denial, 
or wilftil omission of entries indicative of, the receipt ; 
nonpayment at the proper time; absconding; are 
each and all merely evidence from which a jury 
may infer that he has been guilty of it. 

And now I conceive I have made you acquainted 
with so much of the law relative to this offence, and 
its application, as will enable you, in ordinary cases, 
readily to determine who is a derk or servant within 
the meaning of the statute : what constitutes a receipt 
in the course of his duty ; and what acts amount fa 
an embezzlement. 

* Sarah Williams* Case, 7 C. and P. 338. 
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CHAPTER IV. 

OF FRAUDS BY BANKERS, AGENTS, AND OTHERS 
ENTRUSTED WITH PROPERTY. 

We have now arrived at the consideration of a 
subject of very deep interest to every one possessed 
of property of his own, or entrusted with that of 
others. Strange to say, in a country like this, the 
fraudulent acts of bankers and others, in the charac- 
ter of trustees and agents, were not made the subject 
of penal legislation until a comparatively recent 
period. In the reign of George the Third a statute 
was passed affecting bankers so far as related to 
their fraudulent disposition of money or valuable 
securities entrusted to them for special purposes in- 
dicated in writing, but that statute was repealed and 
substituted by an amended and now existing enact- 
ment passed in the reign of George the Fourth. The 
pimishment of persons coming under the denomina- 
tion of factors or agents, entrusted with goods or 
merchandise for the purposes of sale, and who frau- 
dulently and in violation of good faith convert such 
property, or the merchantable title thereto (such 
as warrants, bills of lading, &c.), to their own 
use, is provided for by another section of the 
same Act, and by a subsequent statute passed in 
the present reign, and called the " Factor's Act.'' 
The principal sections are of too much impor- 
tance to be omitted, and therefore I subjoin them 
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at length in the form of a note.^ I shall not take 
up your time by indicating the very many respects 

♦ By the 7 and 8 G. 4, c. 29, § 49, it is enacted, that " if any 
money, or security for the payment of money, shall be intrusted 
to any banker, merchant, broker, aitorney, or other agent, with any 
direction in tDriting to apply such m6ney, or any part thereof, or 
the proceeds, or any part of the proceeds of such security, for any 
purpose specified in such direction, and he shall, in violation of 
good faith, and contrary to the purpose so specified, in anywise 
convert to his own use or benefit such money, security, or pro- 
ceeds, or any part thereof respectively, every such offender shall 
be guilty of a misdemeanor, and being convicted thereof, shall be 
liable, at the discretion of the court, to be transported beyond the 
seas for any term not exceeding fourteen years nor less than seven 
years, or to suffer such other punishment by fine or imprisonment, 
or by both, as the court shall award ; and if any chattel, or valu- 
able security, or any power of attorney for the sale or transfer of 
any share or interest in any public stock or fund, whether of thisr 
kingdom, or of Great Britain or of Ireland, or of any foreign state, 
or in any fund of any body corporate, company, or society, shall 
be intrusted to any banker, merchant, broker, attorney, or other 
agent, for safe custody or for any special purpose, without 
any authority to sell, negotiate, transfer or pledge, and he shsdl^ 
in violation of good faith, and contrary to the object or purpose 
for which such chattel, security, or power of attorney shall have 
been intrusted to him, sell, negotiate, transfer, pledge, or in any 
maimer convert to his own use or benefit such chattel or security, 
or proceeds of the same, or any part thereof, or the share or inte- 
rest in the stock or fund to which such power of attorney shall 
relate, or any part thereof, every such offender shall be guilty of 
^ misdemeanor, and being convicted thereof, shall be liable," &c. 

The next section (50) provides for the due protection of the 
persons named in the preceding one, in the event of their dealing 
with the money or securities under certain circumstances : " no- 
thing hereinbefore contained relating to agents shall affect any 
trustee in or under any instrument whatever, or any mortgagee 
of any property, real or personal, in respect of any act done by 
-such trustee 'or mortgagee in relation to the property comprised 

p 
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in which the former statute falls shcxrt of being a 
measure equal to the puaishment of persons guilty 
of breaches of trust as gross and heartless^ and often- 
times £u* more destructive of the comfort and 
happiness of families than the outrages of the 
highwayman or burglar. SufSce it to say this was 
80^ and I fear these pages will meet the eyes of 

in or affected by any such trust or siortgage ; nor shall restraia 
any baDker, merchaat, broker; attorney, or other agent, from re- 
WTing any mooaj wludi ahall be or become actually due and 
payable upon or by virtue of any valuable security^ aooordii^ to 
the tenor and effect thereof, in such manner as he nug^t hsve 
done if this Act had not been passed; nor ham selling, traasiecnii^ 
or otherwise disposing of any securities or effects in his posaes- 
8ioD» vfOR which he shall have any hen, claim, or demand, en- 
titling him by law so to do^ unless such sale, traasficr, ix other 
diipoaal, shall extend to a ^seater number or part of sudi seen- 
zities and effects ihaa shall be requisite for satisfying such liea^ 
ciain, or demand." 

Sect. 51 has special reference to factors and a^efUs entrusted 
with goods or merchandise for sale : "if any factor or agent in- 
trusted, for the purpose of sale, witii any goods ot merchandize, 
or intrusted with any \M of lading, warehousekeeper's or wIuun 
finger's certificate^ or warrant or wder for delivery of goods or 
mfTi^hf^^^^f^ shall, for his own benefit, and in violation of good 
faith, deposit or pledge any sudi goods or merchandize, or any of 
the said docaments, as a security for any money or negotiable in- 
stntment borrowed or received by such factor or agent, at or before 
the time of making such deposit or pledge, or intended to be there- 
after borrowed or received, eveiy such offender shall be guilty of 
a misdemeanor, and being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years nor less than seven years, or to 
suffer such other punishment by fine or imprisonment, or by both, 
as the court shall award; but no such factor or agent sh&li be 
liable to any prosecution for depositing or pledging any such goods 
or merchandize, or any of the said documents, in case the same 
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but very few wlio cannot i^ecall such instances to 
porsonal recollection. The '' Fraudulent Trustees' 
Act/* scarcely yet a year old, will be found, 
I beliere^ adequate to reach almost every species 
of delinquency in the shape of fraudulent breaches 
of trust. In fact^ so comprehensive are its pro- 

shall 2i0t be made a security for or subject to the payment of any 
greater sum of money than the amount xrhich, at the time of 
such deposit or pledge, was justly due and owing to such factor 
or agent from his principal, together with the amount of any bill 
or biUs of exchange drawn by or on account of such principal, and 
scented by such factor or agent." 

This statute was amended by a subseque&t one (5 and 6 VieL 
c. 39« § 6), by which it is enacted : " if any agent entrusted as 
Siforesaid [with the possession of goods, or of the documents of 
tiUe thereto] shall, contrary to or without the authority of his 
prineipai in that behalf, for his own benefit, and in violation of 
good fiitii, make any eonsigiimeat, deposit, transfer, or ddbivery 
of aaj foods or doemneata of title so entrusted to him as afoie- 
saidy as or byway of a pledge, lien, or security; or shall, contrary 
to, or without such authority, for his own benefit, and in violation 
of good faitl^ accept any advance on the faith of any contract or 
agreement, to consign, deposit, transfer, or deliver such goods or 
doeniiients of tiUe as afwesaid, every sudi agent shall be deemed 
guilty of a misdemeanor, and being convicted thereof shaU be 
sentenced to transportation for any term not exceeding fourteen 
years, nor less than seven years, or to sufier such other punish- 
ment, by fine or imprisonment, or by both, as the court shall award; 
and every clerk or other person who shall knowingly and wilfully 
act and assist in making any such eonsignment, deposit, transfer, 
or delivery, or in accepting or procuring such advance as afcffe- 
said, shall be deemed g^iilty of a misdemeanor, and being con- 
victed thereof shall be liable, at the discretion of the court, to 
any of the punishments which the court shall award as herein- 
before last mentioned : provided, nevertheless*'— here followB a 
proviso for the protection of agents, substantially the same as 
that to § 51, 7 and 8 Geo. 4, c. 29. — See page 66. 

p2 
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Tisions^ I fiilly anticipate that many of the topics 
we have had under discussion in the chapter on lar- 
ceny wiU not be much longer of importance: for 
instance^ in respect of the question whether the 
original taking of property were felonious^ you will 
presently see that even if it were not so — ^if you part 
with the possession of your property for any -special 
purpose to a person who receives it in good faith^ and 
afterwards, in violation of that faith^ fraudulently con- 
verts it to his own use^ that act^ although not con- 
templated when he received your property, will 
render him liable to be convicted of larceny and 
to the pains and penalties attaching to a common 
thief. You will remember this was not so hereto- 
fore. We have seen that if the original taking was 
not '^ felonious/^ the subsequent wrongful conversion 
of your property was a mere breach of trust for 
which you had^ indeed^ your dvil remedy^ but, alas ! 
only against those who, having squandered your pro- 
perty, would probably not have been able to pay your 
solicitor's costs. The Fraudulent Trustees' Act of 
1867, will strike terror into the hearts of such men. 
The preamble, being that which precedes the 
enacting clauses of a statute, usually indicates, in fewr 
words, the necessity therefor, or the defects which it 
is intended to remedy: that to the Fraudulent 
Trustees' Act declares that " it is expedient to make 
better provision for the punishment of frauds com- 
mitted by trustees, bankers, and others entrusted with 
property." The first two clauses may be considered 
togethel*, as forming that portion which relates to 
the persons therein specially indicated, the two 
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next include every description of persons while the 
succeeding two have reference to directors and others 
connected with public companies, so many of which 
have recently been proved to be mere bubbles, carried 
on by persons who, regardless alike of principle and 
truth, imposed upon the public by fraudulent mis- 
representations, and thus enriched themselves by 
making others " poor indeed." 

By the first section it is enacted " If any person 
being a trustee of any property for the benefit, 
either wholly or partially, of some other person, or 
for any public or charitable purpoaCy shall, with 
intent to defraud, convert or appropriate the same or 
any part thereof, to or for his own use or purpose, 
or shall, with intent aforesaid, otherwise dispose of or 
destroy such property, or any part thereof, he shall 
be guilty of a misdemeanor/' Before the passing 
of this Act, a person to whom, relying upon.his high 
honour and integrity, you had entrusted property to 
be disposed of either for the benefit of individuals or 
charities, might, at any moment, have converted your 
property into ready money, appropriated it to his 
own use, and utterly dissipated every farthing, with- 
out being answerable otherwise than as a defendant 
in Chancery or in an action at law ! A carefdl 
perusal of the above clause will shew you that one 
guilty of such malversation is no longer without the 
scope of the criminal law. 

The second, besides being more comprehensive 
than Sir Robert PeeVs statute (7 and 8 Geo. IV., 
c. 29), remedies the defects therein. You will re- 
member in section 49 of that statute the words 
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^ mrith direetions in wriiing :" no saeh qnftlificatkm 
exists in the present statute^ which reads thns : " If 
any person^ being a banker^ merchant, broker, attor- 
nej, or agent, and being introsted for safe cnstodj 
with the prc^erty of any other person, shall, with 
intent to defrand, sell^ negotiate, transfer^ or in any 
manner convert or appropriate to or for his own use 
such property or any part thereof, he shall be guilty 
of m misdemeanor/' 

The third section is intended to provide for the 
punishment of persons to whom powers of attorn^ 
are given, and who, in violation of good faith, and 
in contravention of the purposes for which such 
power was granted, shall act firaudulently : it is in 
these words — ^''If any person intmsted with any 
power of attorney for the sale or transfer of any 
property shall fraudulently sell or transfer or other- 
wise convert such property or any part thereof to 
his own use or benefit, he shall be guilty of a mis- 
demeanor/' 

In order that you may thoroughly appreciate the 
value and importance of the fourth section, bear in 
mind that the term bailee^ from the French banter^ 
to deliver, is applicable to everyone who holds in his 
possession the property of another which is delivered 
to him for some special purpose, the trust or implied 
contract being that possession shall be retained only 
during the period necessary for fulfilling the tmst, 
or perfiarming the contract. So, a jeweller who has 
your watch to repair; a laundress your linen to 
wash; a tailor your coat to mend; a carrier your 
goods to convey and deliver; each is a bailee, and 



OF FRAUDS BY BANKERS, AGENTS, ETC. 71 

befote the paasing of this statute the jeweller might 
have wrongfully sold your watch; the laundress have 
given your linen to her son who was going to sea; 
the tailor have pawned your coat ; and the carrier 
have converted your goods into cash and appropriated 
it to his own use ; but neither the one nor the oth^ 
would have been thereby amenable to the criminal 
law unless, as they used to say in the olden time, the 
baibneni had been '^determined by breakhm bulk or 
otberwiae \" I repeat the phrase, not that it is likely 
loBger to concern us, but rather fixr the sake of " auld 
lamg syne/' It was a legal refinement ci great utility 
to dishonest peofde, bat may now be dismissed firom 
consideratiim, together with sundry other technicali- 
ties which need only be named to cause an irresistible 
smile that learned and reasonable men^ such as 
Halb, Hawkins, and Blackstone, ever counte- 
nanced such pernicious sophisms. 

The fourth secticxi enacts ^^ If any person, being a 
bailee of any property, shall fraudulently take or 
convert the same to his own use, or to the use of 
any person other than the owner thereof, although 
he shall not break bulk or otherwise determine the 
bailment, he shall be guilty of larceny/' You may 
remember that while we were engaged in the ocm* 
sideration of the subject of larceny, Z told yon that 
recent legislation would i^robably much alter the 
nature of the ingredients of that offence. Yoo now 
see my reascm for making that remark. Although 
iareemy or theft at common law remains so still, and 
deserves all the attention we have bestowed upon it, 
yet acts which did not constitute larceny at common 



72 HANDY BOOK ON CRIMINAL LAW. 

law^ now do so by Tirtae of the statute before ns. 
Behold the contrast : — 



At Comwum Law : 



Now, since FrauduletU 
Tmiees' Act : 



1. The original taking must 1. The original taking may 
be felonious, and be qnite lawful, and 

2. Against the will of the 2. With the entire consent 
owner. of the owner. 

To sum up the matter in few words^ the criminal 
law as it now stands will^ I believe^ be found ade- 
quate to reach every person who, having your pro- 
perty in his hands, it signifies not one jot how he 
originally became possessed of it, shall fraudulently 
and in violation of that good faith which should 
subsist between man and man, convert it to his own 
use or to that of any other person except yourself. 

It cannot be too generally known that for this 
much-needed legal reform, the country is indebted 
mainly to Sir Richard Bethell, the late Attorney- 
General, who succeeded, last year, in passing this 
most useful measure through Parliament. 

The fifth, sixth, seventh, and eighth sections apply 
to another class of persons— directors, public 
officers, managers and members of bodies corporate, 
and public companies. By '^ bodies corporate'' is 
meant associations of individuals incorporated by 
private Act of Parliament, or by charter from the 
Crown. ^^ Public companies'' are such as are com- 
posed of a number of persons registered under the 
Joint-Stock Companies' Act, or in some cases acting 
without any such sanction. 

No reader of these pages is ignorant of the fear- 
ful havoc which has been made within the past few 
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years amongst capitalists, large and small, by the 
proprietors (yclept directors, managers, committee- 
men^ &c.), of banks, companies, &c. With much 
difficulty the law was made to reach some of the depre- 
dators^ while others escaped unscathed. The next 
four sections which I am about to lay before you 
will, I think, be found amply sufficient for the pur- 
pose of bringing to justice everyone who shall be a 
party to imposition on the public, either as a direc- 
tor, member, or public officer of any such company, 
and who shall fraudulently take or apply to his own 
use any of the money or other property thereof; or 
by falsely and fraudulently destroying or altering the 
books, or making any false representation as to the 
real state and condition of the company — with in- 
tent to deceive existing shareholders, or induce any 
person to become one. Those sections are of interest 
and importance, hence I subjoin them at length.* 

* Sec. 5. "If any person, being a director, member, or public 
officer of any body corporate or public company shall fraudulently 
take or apply for bis own use any of the money or other property 
of such body corporate or public company, he shall be guilty of a 
misdemeanor." 

Sec. 6. "If any person, being a director, public officer, or 
manager of any body corporate or public company shall as such 
receive or possess himself of any of the money or other property 
of such body corporate or public company otherwise than in pay- 
ment of a just debt or demand, and shall, with intent to defraud, 
omit to make, or to cause or direct to be made, a fall and true 
entry thereof in the books and accounts of such body corporate 
or public company, he shall be guilty of a misdemeanor." 

Sec. 7. "If any director, manager, public officer, or member 
of any body corporate or public company shall, with intent to 
defraud, destroy, alter, mutilate, or falsify any of the books, 
papers, writings, or security belonging to the body corporate or 
public company of which he is director or manager, public officer. 
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The ninth section pfovides far Use porahment of 
any person who shall receive any propo-ty knowing 
that it had been the subject of the fraadaknt dis- 
position hereinbefore named^ and by the tenth sec- 
tion, a perscm oonTicted' onder this Act is dedaied 
to be panishable by penal servitude for three years, 
or such other punishment by fine^ or by impriscNi- 
ment^ with or without hard labour, for not moie 
than two yean^ as the Court shall award. 

Many of tiie remaining provisions of the statute 
rdate to the mode of procedure, and matters of 
practice, of no interest except to a professional 
reader, for whom these pages never were intended. 
I annex the interpretation clause, by which you will 
see that the intention of the firamers of this statute 
was that it should be as comprehensive as possiUe, 
thereby, to some extent, making amends for the hi- 
therto disgracefully lax state of our criminal law in 
reference to perscms entrusted with the property of 
others.'!' 

or member, or make or concur in the making of any false entij» 
or any material omission in any book of account or other docu- 
ment, he shall be guilty of a misdemeanor." 

Sec. 18. " If any director, manager, public officer of any body 
corporate or public company shall make, circulate, or publish, or 
concur in making, circulating, or publishing any written account 
which he shall know to be false in aity material particular, 
with intent to deceiye or defraud any member, shareholder, or 
creditor of such body corporate or public company, or with intent 
to induce any person to become a shareholder or partner therein, 
or to entrust or advance any money or property to sueh body 
corporate ax public company, or to enter into any security for 
the benefit thereof he shall be guilty of a misdemeanor." 

* Sec. 17. The word " trustee" shall in this Act mean a trustee 
on s<Htte eiqpress trust created by some deed, will, or instrumfint 
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in writing, and shall also include the heir and personal represen- 
tative of any such trustee, and also all executors and administra- 
tors, liquidators under the Joint-Stock Companies' Act, 1856, 
and all assignees in bankruptcy and insolvency. The word " pro- 
perty" shall include every description of real and personal pro- 
perty, goods, raw or other materials, money, debts, and legacies, 
and all deeds and instruments relating to or evidencing the title 
or ri^t to any property, or giving a right to recover or receive 
any money or goods ; and tsaxh word property shall also denote 
and include not only such real and personal property as may have 
been the original subject of a trust, but also any real or personal 
property into which the same may have been converted or ex- 
changed, and the proceeds thereof respectively, and anything ac- 
quired by such proceeds." 



76 



CHAPTER V. 

OF FRAUD, CHEATING, AND OBTAINING PROPERTY 

BY f ALSE PRETENCES. 

The terms Fraud and Cheating were originally 
applied rather to deeeitfiil practices which affected 
the public at large than to transactions between 
individuals. Such, for instance, as selling un- 
wholesome provisions, the using of false weights and 
measures, counterfeit trade marks, &c. Until a 
comparatively recent period, transactions between 
individuals, however fraudulent in a moral point of 
view, were not, except under special circumstances, 
recognised by the criminU law. Hence it was that 
in the olden time frauds of a very grievous nature, 
by which money and property were obtained from 
the unwary by the grossest falsehood and misrepre- 
sentation, were practised with almost entire impu- 
nity. 

To Sir Robert Peel the country is indebted for a 
revision of our criminal code, by which, on the one 
hand, its severity was mitigated, and, on the other, 
many important amencfments were introduced; 
amongst which those relating to fraud have been of 
the greatest benefit to the commercial world. 

A writer of high authority* has well defined 
fraud as " a deceitful act, or artful device, contrary to 

* 2 Hawkins' "Pleas of the Crown," c. 71. 
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the plain rules of common honesty, by which a man is 
induced to part with his property/' 

Although this definition is sufficient to convey a 
correct idea of the legal meaning of the word fraud, 
it will be seen hereafter that the offence of which we 
are about to treat is so specifically defined by an 
Act of Parliament, or statute, that reference to the 
above definition, except for general information, 
would but little help you in arriving at a clear con- 
ception of the precise nature of the offence of ob- 
taining property by false pretences. As distinguished 
from Larceny, OT theft, it wiU, however, be necessary 
to keep in view that, in the case of larceny, or 
theft, the abstraction of the property stolen is wholly 
against the will of the owner, just as much so as 
in highway robbery; whereas in the case of 
fraiid, or obtaining property by false pretences, the 
owner voluntarily parts with his goods believing the 
representations made to him to be true. And thus 
it is, that although a person exercise all due and 
reasonable care to prevent himself from being im- 
posed upon, it very frequently happens that he is 
induced, by reason of certain false representations 
fraudulentlv made, and of the truth of which he has 
no doubt, to part with his property, and so be de- 
prived thereof as completely as if it had been ab- 
stracted from him by open robbery, or clandestine 
theft. 

Although the subject is by no means devoid of 
interest, yet inasmuch as a history of the course 
of legislation on fraud from the time of Henry 
VIII. down to the present day would not be of the 
slightest practical utility, I shall proceed at once to 
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lay before jaa the law as it now exists in lelatum to 
this class of crime. 

An Act of Parliament of a very oompcehensiYe 
character was passed in the latter part of the reign 
of George lY. (7 and 8 Geo. IV., c. 29)^ by which it 
is enacted '^ That if any person shall by any finlse 
pietoioe obtain from any other penon any chattel^* 
money, or valoaUe secniity^t ^th intent to cheat or 
defraud any person of the same, eveiy sodi offender 
shall be guilty of a misdemeanor/' and be liable 
to be transported for seYcnyean (now penal servitude 
for lour years), or fined and imprisoned according to 
the disGKtion of the court Now, that is the law as 
it exists at this moment, and I don't think any one 
can with reason complain that there isany ambiguity 
about it, or that it is other than very plain intdligi- 
ble language^ defining an offimce and j^rescribing & 
punishment But, simple and intrfligible as the 
wc»ds of the law nnquestionahly are, you must 
bear in mind that the oS^ice is constituted of aey^ral 
distinct ingredients, the strict proof of every one of 
which is necessary to procure the convictitm of an 
accused person. 

Before proceeding one st^ farther, you should 
know that if your property be fraudulently obtained 
from you^ whether under the guise of an ordinary 
business transactum, as is most usually the case, or 
by way of gift, loan, contract, or even as alms in 

* Chattels, in the sense used above, are understood in law to 
be all such things as arc moveable, and may be carried about, 
such as merchandize, fomiture, jewelleiy, clothes, books, &e. 

f Valuable security means any document evidencing a title ta 
money or goods, such as debentures, bonds, cheques, bflls, war- 
xants, orden for tiie transfer or delivery of goods, &c. &c. 
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diarity^ it matters not: the law is equally appli- 
cable. 

The ingredients of the offence are : — 

1. There must be a false pretence. 

2. The person making use of the pretence must 
know it to be false. 

3. Ibere must be an intent to defraud. 

4. The owner of the property must have been 
deceiyed by the pretence and have parted with his 
property in consequence of his belief in its truth. 

5. The property obtained must be such as is con- 
templated by the statute. 

In this order we diaU proceed to consider each 
ingredient. 

I. THE PBETENCE. 



The statute uaes the very comprehensive term 
'' any fdae fxetisDce" but it is of the greatest im<* 
portance that the meaning of the term *' pretence^' 
should be well considered, and its meaning as inter* 
preted by the courts be well understood. It is 
ihex^are absolutely necessary that you should, in the 
first phice, well understand what is a false pretence 
within the meaning of the statute, for the pretence is 
the very foundation or corner-stone of the offence. 
As to the precise nature of the pretence it is quite 
immaterial. The statute expressly says any pretence. 
'^ If any person shall, by any false pretence obtain 
from any other person any chattels, money, or valuable 
security, with intent to cheat and defraud any person 
of the same, every such offender shall be guilty,^' &a 

In a recent case argued before the judges in the 
Court of Criminal Appeal, the late Mr. Baron 
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Aldebson pronounoed so dear a definition of a &Ise 
pretence, that I cannot do better than qnote the 
words of that very learned judge. " It" said he, 
'' a man represents as an existing fact that which is 
not an existing fact, and so gets yonr money, that is 
a false pretence ; for instance, that a certain church 
had been built, and that there was a debt still due 
for the building, when there was no debt due, that 
would be a false pretence. * * * Or, take the 
common case : the prisoner says, ' I am sent by 
Mrs. T. for a pair of shoes.^ Is not that a false 
pretence?^' And the Lord Chief Justice of the 
Queen's Bench, Lord Campbell, in the same case, 
said, '^ The legislature meant to prevent such gross 
frauds as may be easily perpetrated, though an in- 
quiry might be easily made. Suppose a tax-gatherer 
demands money for taxes alleged to be due; you in- 
quire^ and find that the persons through whom you 
usually make such payments have not paid it, and 
you accordingly pay it, though in reality nothing be 
due, would not that be a false representation ?''* 
And in a still more recent case, the late Lord Chief 
Justice Jervis said, to support a charge of false 
pretences there must be " a knowingly false state- 
ment of a supposed bygone or existing fact, made 
with intent to defraud, and an obtaining by means of 
that representation/'t 

You will have observed the learned judges used the 
words ^'existing fact -" — always bear in mind those * 
words when considering this matter, for it is not any 
false statement in reference to something to be done, or 

* The Queen against Woolley, 19 L. J., M. C. 165. 
t The Queeu against Wehnan, 1 Dears. C. C. R. 188. 
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whicli may be done^ or may happen^ or any promise to 
do something, which will constitute a false pretence in 
the eye of the law. Neither jnnst it be supposed 
that every mere naked lie, improbable and absurd 
upon the face of it, which one man may tell an- 
other, and the fisillacy of which may be readily 
detected, is to be considered in point of law a false 
pretence within the meaning of the Act. 

" The term ^ false pretences/ says Mr. East, " is of 
great latitude, stnd was used, as Mr. Justice Ashcrst 
remarked^ to protect the weaker part of mankind^ be- 
cause all were not equally prudent ; it seems diffi- 
cult, therefore, to restrain the interpretation of it to 
such fake pretences only, against which ordinary 
prudence cannot be supposed sufficient to guard. 
But still it may be a question, whether the statute 
extends to every false pretence, either absurd or irra- 
tional on the face of it, or such as the party has, at 
the very time, the means of detecting at hand; or 
whether the words, which are general, shall be con- 
sidered co-extensively with the cheat actually effected 
by the false pretences used."* 

The pretence to be fraudident, and the person 
making it, punishable, must be a deliberate false 
representation relative to some existing, or pre- 
tended to be existing — ^person, fact, matter, or thing 
— made for the purpose and with the design of im- 
posing upon the person to whom it is made, and thereby 
inducing him to part with his property. Therefore, a 
false statement relative to a mere contingency convey- 
ing a promise as to something which may occur or be 
done at a future time, and not involving any decla- 

♦ 2 E.P.C. 828. 
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ration velatire to any existing or pretended to be 
existing hct, will not constitute sneh a false pre- 
tenoe as the statute ccHitem^tes. As if a peracxn 
were to say to a tradesman^ '* If yon let me have 
these goods^ I will pay yon to-morrow, as I shall 
receive a thgasand pounds, and have it in the Bank 
of England in my name before that time ;" such a 
statement, no matter how utterly fidse and fiyenda- 
tionless, would not be sudi a fidse pretence as would 
render the person making it liable to the criminal 
law, because it is nothing more than a promise 
to do something at a future time. But suppose 
he were to say, ^' K you let me have these goods 
I will pay you for them to-morrow, as I hare 
just received a thousand pounds, and it is now 
lying at the Bank of England, but it is not oon- 
yenient to draw any out till to-morrow,'* whereas in 
truth he had not just received one thousand pounds, 
and no money of his was lying at the Bank of Eng- 
land, the case would be different, for here the person 
represents that he has the money — ^not that he will 
have it — and that it is lying at the Bank, not that it 
wUl be there to-morrow, and thus the actual j9re- 
tence does not relate to any future contingency, but 
to certain pretended to be existing facts. And 
so, although the pretence be mixed up, as in the 
case just put, with something relating to the future, 
or connected with a promise to do something here- 
after, or with a statement in reference to a probaUe 
contingency; neverthdess, if any one of the pretences 
be clearly and distinctly as to ** an existing fact/' 
and be the means by which you are imposed upon, 
the remainder may be wholly disregarded. 
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Thus^ ia a case tried this year^ a woman named 
Mary Aim Fry was convicted of obtaining ten 
^iSlings from a servant girl oat of plaoe^ naoacd 
Mole, by falsely pretending that she (Fry) kept a 
shop, and that Mole might go and live with her nntil 
she got a situation; and that Fry's hnsband had 
ordered a pair of blankets, but she had not money 
enongh to pay for them, Sec. On the trial tl^re was 
evidence that Fry did not keep a shop, but a &ilure of 
proof as to the falsehood of the various other state* 
ments ; and the question whether the conviction waa 
correct Was submitted to the Court of Criminal AppeaL 

Lord CampbeItL pronounced the judgment of the 
Court : — '^ We are all of opinion that the indictment 
is good, and also that it is supported by the evid^MiL 
Here is a long string of false pretences, many of 
^ich are not proved by the evidence to be fidse; 
but the indictment alleges, among the rest, that the 
prisoner kept a shop^ and the evidence shews that she 
did not keep a shop ; and it is found hy the jury 
that it was upon the faith of the representation of 
the prisoner's keeping a shop that the money was 
advanced by the prosecutrix/'* 

And where four persons came to the prose- 
cutor, representing that they had betted that a 
person named Lewis should walk a certain dis- 
tance within a certain time, and that they should 
probably win, and thus obtained money from the 
prosecutcHT towards the bet, it was objected that a 
representation referring to a future transaction is nbt 
an indictable offence. The Court was of opinion, 
that false pretences, although referring to future trans* 

* The Queen against Fry, 27 L.J.M.C., 68. 

6 2 
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actions, Tf ere equally within the statute.* So, in a 
case tried in the early part of the present year^ a 
man named West was conyicted of obtaining mon^ 
by fidse pretences^ imder these ciicnmstauces. The 
prisoner went to the shop of a Mrs. Wright, a 
marine store-dealer in Maidstone. He told her he 
had bought a quantity of hides and sheep skins, and 
bad loaded them on a waggon, and paid ten shillings 
on them to keep them safe. He then proceeded to 
say that he should have to pay seven pounds tea 
shillings for the skins, and asked Mrs. Wright for 
four pounds ten shillings towards that sum, and that 
if she would let him have that amount he would 
bring the skins and sell them to her. After much 
hesitation Mrs. Wright gave him the money, and it 
subsequently was discovered the whole story was a 
pure fabrication. The prisoner was tried for the 
fraud, and upon the trial Mrs. Wright admitted that 
she would not have parted with her money unless she 
believed the prisoner would bring the skins to her, 
as she expected to make a profit by them. On this 
the learned judge entertained some doubt whether the 
case was within the statute, as the promise of the pri-- 
soner to bring the prosecutrix the skins was evidently 
the real inducement which caused her to part with 
her money. After a very able argument on both 
sides, tbe Court of Criminal Appeal decided that the^ 
case was within the statute, the representation being 
as to an existing fact, although accompanied by a 
promise to do something at a future time.f 

* Youiig's Case, 1 T. R. 98. 
f The Queen against West, 1 D. & B. 584. See also Queeit 
against Try, ib. 449. 
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"Whether a false pretence, in respect of the quality 
of goods, knowingly made in the course of com- 
mercial transactions, such as buying and selling, 
can be the subject of indictment, has been recently 
the cause of considerable and very learned dis- 
cussion. Within twelve months three cases were 
argued before the Court of Criminal Appeal, of each 
of which I shall hereafter give you some particulars.* 
My present purpose is to state, as shortly as pos- 
sible, what is the present state of the law on that 
which must most deeply interest you, as one en- 
gaged in commerce or trade. 

In Bryants case, which was the last argued, the 
prisoner had been convicted of obtaining money 
from pawnbrokers by making false statements rela- 
tive to the quality of goods (plated spoons and forks) 
which he had ofifered in pledge. Lord Campbell, 
in pronouncing his opinion, said — " I am of opinion 
this conviction cannot be supported. It seems to 
me to proceed upon a mere misrepresentation, 
during the bargaining for the purchase of a com- 
modity, of the vahie of that commodity. * * * It 
resolves itself into the mere representation of the 
value of the article ; and bearing in mind that the 
article was of the species that it was represented 
to be to the purchaser, because these were spoons 
with silver upon them, although not of the same 
quality as was represented, the pawnbroker received 
these spoons, and they were valuable, although the 
quality was not equal to what had been represented. 

* The Queen against Roebuck, 1 Dears, and Bell, 24 ; the 
Queen against Sherwood, 1 Dears, and Bell, 251 j the Queen 
against Bryan, 1 Dears, and Bell, 265. 
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Now, it seems to me it never could have been the 
uitention of the Lc^slature to make it an indictable 
offenoe for the seller to exaggerate the quality of 
that which he was sdling, any more than it would 
be an indictable offence for the porchaser, during 
the bargain, to depreciate tiie quality of the goods^ 
and to say that they were not equal to that which 
Uiey really were/' 

Next, in giving the judgment of the Courts the 
Lord Chief Baron Pollock made these observatioAs, 
to which I invite your careful perusal : — *^ There 
may be considerable difficulty in laying down any 
general rule applicable to each particular case ; but 
I continue to think that the statute was not meant 
to apply to the ordinary commercial dealings between 
buy^ and seller; still, I am not pr^aeed to lay 
down the doctrine in an abstract form, because / cm 
clearly of opinion that there miffht be many caeee of 
huyif^ and selling to which the statute would ugaply — 
cases which are not substantially the ordinary com- 
mercial dealings between man and man. I think, 
if a tradesman or a merchant were to concoct an 
article at merchandise expressly for the purposes 
of deceit, and were to sell it as and for something 
very different even in quality fixmi what it was^ 
tibe" statute would apply. So, if a mart w^re 
opened, or a shop, in a public street, with a view 
of defrauding the public, and pufiSng away articles 
which really possessed no value, there, I think, the 
statute would apply, but I think the statute does 
not apply to the ordinary commercial transactions 
between man and man/' 

Mr. Justice Coleridge, in expressing his con- 
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eurrence with the opinions of the learned judges 
already named^ said — ^'It seems to me to be a 
safe rule to say^ where it applies simply to the 
quality y and is only in the nature of an exaggeration 
oa the one hand^ or a depreciation on the other, 
whidi too frequently takes place even in tolerably 
honest transactions between parties, this is not the 
subject of a criminal proceeding/' Two out of the 
twelve learned judges who formed the court whai 
judgment was pronounced in this case, gave their 
opinions in favour of the conviction. Those very 
learned and estimable judges were Mr. Justice 
WiLLEs and Mr. Baron Bramwell. To give an 
abridgment of their opinions would be impossible 
without doing the learned judges great injustice, and 
to transcribe them at length would be too serious an 
encroachment on my limits, I must therefore content 
myself by saying that the conclusion to which they 
seem to arrive, in their most elaborate and carefully 
delivered opinions, is that the law is intended to 
aj^y to every species of fraudulent transaction in 
which, by false pretences, property is obtained. Not- 
withstanding, however, the individual opinions to 
which I have just adverted — entitled to the most 
profound respect (the result, unquestionably, of deli- 
berate reflection), and emanating from men of the 
highest legal attainments — ^the law as laid down for 
our guidance may now be said to be that the statute 
does not apply to ordinary commercial traosactitms 
in whidi the misrepresentation relates merely to the 
quality of the goods bargained for, and which, as Mr. 
Justice Coleridge said, ^^ is only in the nature of aa 
exaggeration on the one hand, or a depreciation on 



88 HANDY BOOK ON CRIMINAL LAW. 

the otlier/^ But there we must stop : for, in the 
language of the Lord Chief Bakon, ^' there might 
be many cases of buying and seUing to which 
the statute would apply — cases which are not sub- 
stantially the ordinary commercial dealings between 
man and man.'^ And here I would take the liberty 
to suggest to those, who peruse these pages with an 
hone3t desire to acquire a knowledge of the laws affect- 
ing their trade dealings, with a view, on the one hand, 
to protect themselves &om imposition, and, on the 
other, to avoid even a semblanceof transgressing; that 
a more constant presence to the mind of, and sincere 
endeavour to act in conformity with, the golden rule 
^ do as you would that others should do unto you/' 
even in buying and selling, would conduce much to 
reciprocal confidence, to honest dealing, and to an 
unalloyed enjoyment of those legitimate profits of 
trade which are the just reward of perseverance and 
integrity. 

And here I may as well tell you that the mode in 
which the pretence is made is wholly immaterial; 
whether by words, or by writing, or by mere acts 
iinaccompanied by any words. If the fialse pretence 
be conveyed to the mind of the person imposed upon, 
it matters not what are the precise means by which 
it is effected. You might very naturally be under 
the impression that, unless the person effecting a 
fraud should Bay or write something false, he would 
not be amenable to the criminal law. This is not 
so^ for a false pretence may be conveyed as well 
by other means as by speaking or writing. For 
example, if a man hand you a cheque, purporting to 
be signed by himself and drawn on a banking. 
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house^ even although he say not one word to induce 
you to receive it, the ' mere uttering of the cheque 
conveys as completely as any words which he could 
employ the pretence that he has money lying in the 
bank, and authority to draw cheques thereon. 
Again, if a man with an intent to defraud, falsely 
pretend he is in a certain position in society, 
and thereby create credit for himself and obtain 
your goods or money, his so doing — as by dressing in 
the regimentals of an officer of the army or navy, or 
as a member of a university — constitutes a false pre- 
tence within the meaning of the law, although he do 
not say one word relative to his station in society. 
If the act of attiring himself in such garments were 
done with intent to lead persons with whom he 
sought to deal to believe him to be an officer or a 
member of a college, and consequently responsible 
for his purchases, and that they, acting upon such 
belief, had parted with their goods, such conduct, 
although unaccompanied by words, would render him 
amenable to the law for obtaining goods imder false 
pretences. So if a man pay his addresses to a 
woman, and propose marriage, although he do not 
say in so many words, ^^ I am a single man,^' yet his 
conduct sufficiently conveys that pretence, and if 
fraudulently done, and he thereby obtain money, he 
is amenable. 

Three cases strongly illustrative of this point have 
been tried and decided. In one of them, a young man 
went to the shop of a tradesman in Oxford in a col- 
l^ate dress, bought goods, and ordered them to be 
sent to his lodgings. It turned out that he was not 
a member of the university, but had assumed the 
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eoU^e Cftp and gown for the pnrpoaes of deceit ; and 
upon b^g tried for obtaiiiing goods by falsely pre- 
tending that he was a member of the muv^rsity^ he 
was found gnilty. It was decided that his pre- 
senting himself in the dress of a collegian was as 
much a pretence that he was so, as though he had 
said '' I am a member of the Uniyersity/'* 

The other case was that of a man named Jackson, 
who went to a tradesman, bought goods, and handed 
in payment a cheque which he drew upon a certain 
bank, but he did not make any Yerbal statement as 
to his means, nor did he say he had funds in the 
bank. It was afterwards discovered he had no 
money at iixe bank in question, and kept no account 
tiieie. Up(Ni being tried for obtaining goods by 
fiilse pretences, he was convicted.t 

In the third case, the prisoner paid his addresses 
to the prosecutrix, and obtained a promise of mar- 
riage from her, which she afterwards refused to 
ratify. He then threatened her with an action for 
breach of promise of marriage, and by this means 
obtained money from her. During the whole of tiie 
transactions the prisoner had a wife. On an indict- 
ment against him for obtaining money under false 
pretences, the Court held that the fact of the primmer 
paying his addresses was sufficient enidence for the 
jury on which they might find that he pretended he 
was a single man, and so entitled to maintain his 
action for breach of promise. Such latter false pre* 
tence diey held was clearly within the statute.t 

* The Qoeen against Baniard, 7 C. & P. 784. 

f The King against Jackson, 3 Campbell's Bjejports, p. 370. 

i The Queen against Copehmd, C. & M. 516. 
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II. THE FEESON MAKING USE OE THE PRETENCE 

MUST KNOW IT TO BE FALSE. 

It would be mere waste of time to tpouble you 
with many observatioos under this bead. Your 
own good sense will suggest that unless a man 
kaow that the statement he is making is false, no 
matter how untrue it be in fact, it would be an act 
of the grossest injustice to make him criminally 
responsible for the enunciation of that in respect of 
which he is himself in error. We can very readily 
imi^ine sudi a state of facts. A person has been 
for yeairs in possession of a chain which he has 
always believed to be gold, and in that belief subse-- 
quently olfisrs it for sale to you, representing it to be 
gold, and thereby obtains your money. It turns out 
to be base metal. You will see in an instant that it 
would be not only absurd but cruel, and in violation g( 
every principle of justice, if this person were to be 
held criminally responsible for the misrepresentation 
by which you were deceived, for it was not fake to 
fans knowledge, nor was it made 1^ him with any 
intent to impose upon you. Or, take a case which 
not un&equently occurs. An evildoer desires to 
commit a fraud without incurring any pereonal risk. 
He employs some unsuspecting poor fellow who is 
seddng employment. He represents himself as a 
person of rank, and as such desires this man to go 
to your establishment and say Lord So-and-so had 
sent him for certain aiiiidies of jewellray. You 
detect the falsehood, and give the man into custody. 
It is quite true he has uttered a false pretence. He 
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lias declared that Lord So-and-so had sent him to 
yon for certain goods, whereas he has not been sent 
hj any snch person, bnt by a swindler whose dupe 
he has been made. Bnt inasmuch as he did not 
know the statement to be false, it is quite obvious he 
is moraUy as well as legally blameless in the matter. 
The really guilty person is he who sent him. As I 
have already said, it would be mere waste of time to 
dwell at any length upon this head. 

irr.^-OF THE IKTENT TO DEFKAUD. 

K you have kept in mind the general observations 
contained in the first chapter, when we were in- 
quiring into the general principles upon which onr 
criminal laws are based, you need not now be more 
than reminded that, in relation to this offence as to 
that of larceny at common law, there must exist in 
the mind of the person obtaining your property, at 
the time he obtains it, a corrupt and firaudulent in- 
tention. It is maxim of our law that a *' man is 
presumed to intend the necessary consequence of his 
acts '/^ but as in larceny, so here, there must be no 
doubt upon the point. Unless the deliberate and 
fixed purpose be to defraud, the offence cannot 
be said to be committed. Mr. Roscoe very plainly 
states it, " the primary intent must be to cheat and 
defraud.^'* But forasmuch as intent is as incapable 
of direct proof as is the question of knowledge of 
the falsity of a pretence, for the obvious reason that 
mortals cannot peep into the minds of their fellow- 
beings, the one like the other can alone be deter- 

* Power's Rose. 460. 
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mined by a careful consideration of all the facts of 
the case, coupled with the conduct of the accused. 
Two cases so strongly illustrate this, that I shall not 
occupy your time by any further remarks of my own, 
but lay before you a short abstract of each. 

A pauper was indicted for having procured from 
the overseer of a parish, from which he received paro- 
chial relief, a pair of shoes, by falsely pretending that 
he had no shoes, and therefore could not go to work ; 
upou which the overseer supplied him with a 
pair. It was proved on the trial that the statement 
was false, as the pauper had two good pairs of shoes. 
He was found guilty, but the case was considered by 
the judges, who held that it was not within the Act, 
the statement made by the prisoner being rather a 
false excuse for not working than a false pretence to 
obtain goods.* Here then you see the fallacy of the 
finding of the jury : the intent was clearly not to 
cheat the parish of a pair of shoes, but merely by 
means of a lie to be excused from doing work. In 
the other case A. owed B. a debt, of which B. could 
not obtain payment. C, a servant of B., went to 
A.^s wife, and got two sacks of malt from her, saying 
that B. had bought them of A., which he knew to 
be false, and took the malt, to his master, in order to 
enable him to pay himself. It was held by Mr, 
Justice Coleridge that if C did not intend to 
defraud A,, but only to put it in his master's power 
to compel A, to pay him a just debt, he could not be 
convicted of obtaining the malt by false pretences.f 
C.^s act cannot for a moment be justified, but it ia 

* The King against Wakeling, Russ. and Ry. 504. 
,. t Wmiams' Case, 7 C. & P. 354. 
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absurd to suppose that his inieni was to cheat and 
defraud A. 

IV. THE OWNEE MUST BE DECEIYEB BY THE PKE- 

TENCE^ AND PAST WITH HIS PBOPSBTT IN CON- 
SEQUENCE OF HIS BELIEF IN ITS TRUTH. 

It is a sdf-evident propoaition that unless yov are 
imposed upon by tiie pretence made^ and part with 
your property by reason of your firm belief in the 
truth thereof^ it cannot be said your property was 
obtained from you by means of the pretence. But 
I must here again caution you against falling into the 
error that unless all the statements made by a per- 
son who obtains your property are fialse^ he is not 
amenable. That is not so. It is sufficient if the 
actual substantial pretence^ which was the main in* 
ducement to yon to part with your money, was 
false ; although some of the other statements made 
at the same time were true.* It would be abemrd 
were it otherwise^ for we generally find some por-» 
tions of truth in every tale. I know of no means 
more likely to convey to your mind with rapidity and 
force the meaning and application of these rules 
than by framing and laying before you a suppositions 
case^ such as may have occurred within your own 
observation : A customer whom you have long 
known^ and in whose responsibility you have full 
faith^ comes hastily into your counting-house, takes 
a letter from his pockety says he has just received a 
very extensive export order from Australia, reads, 
from that which appears to be his correspondent's 

* Queen v. Hewgill, 1 Dea):s. C. C. R. 315. — See Fry's case, p. 83, 
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letter, the descriptioii^ quality, and quantities, and 
then proceeds to purchase from you, the goods 
named. The amount is^ in all probability, con«i« 
derably greater than that of any previous purchase ; 
but the occasion — ^the order firom Australia — justifies 
it, and without hesitation you supply the goods, and, 
in due course, they are ddivered to him. In a few 
days afterw a rds you are startled by the information 
that your friend has procured a vast quantity of pro* 
pesrty firom various other merchants besides yourself, 
in a similar manner, and having converted the whole 
into cash, at a great sacrifice, has suddenly disap- 
peared. Here is a fiuniUar instance of what may 
be termed a clever swindle. Of 'its character in a 
nM»ral point of view, no doubt can be entertained. 
Neither is the swindler &ee from the penalties of 
the criminal law, in the event of his being made 
bankrupt. But our present purpose is not to ascer* 
tain for what particular offence he is punishable, but 
whether he is so for obtaining your property by 
false pretences? Let us apply the tests. 1. Was 
the pretence false in &ct ? — ^Yes. 2. Did he know 
it to be false? — ^Yes. 3. Was the intent to de- 
fraud? — ^Yes. 4. Did you part with your property 
principally in consequence of your belief in the truth 
of tlut pretence? Upon your answer to the last 
query depends the decision whether the offence 
be within the statute or not. If you parted with 
your goods, relying upon the apparent respectability 
and responsibility of your customer, and uninfluenced 
l^ his statement about the export order, then it is 
clear his offence is not, in point of law, that of obtain* 
ing goods by false pretences ; for although you heard 
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his statement about a foreign export order^ that had 
merely the eflFect of throwing you oflF your guard, 
and, by anticipation, satisfying your curiosity as to 
the reason for so large a purchase ; for you cared not 
a rush whether the goods were for Australia or Man- 
chester, so that you received your money when due. 
You knew your man; you had often sold him 
goods ; you had no doubt of his solvency ; and even 
if you had been told the next day that the goods 
were for Manchester, and not, as he had said, for 
Australia, you would have regarded his statement 
only as a mere '^ white lie^' of trade to enable him 
to efifect a better bargain; and if he had given you 
another order the' next hour, you would have as 
gladly received and executed it as you had the former. 
However gross the fraud practised upon you, it 
would be absurd in such a case, and under such 
circumstances as those just supposed, to say that 
you had parted with your property upon the faith of 
the pretence about the export order to Australia. 
You did nothing of the kind. Although you believed 
most of what he said to be true, you relied not 
upon that, but upon your knowledge of the man. 
On the other hand, suppose your answer to the last 
query were this : I had long done business with him, 
and believed him to be a man of responsibility, but 
I should not have sold these goods without re- 
ceiving some satisfactory reason for his requiring to 
make such an extensive purchase ; and, in fact, I 
parted with the goods in the full belief in the 
truth, and on the faith, of his statement that 
he had received the export order from Australia ; 
tibien it is equally clear that he would have obtained 
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your goods mainly by means of the false pretence, 
and his offence would be^ unthin the meaning of 
the statute^ obtaining goods by false pretences. 

I assume that it is now well impressed upon your 
mind that your property mnst have been obtained 
from you by means of the pretence : for although 
such may be used for the express purpose of deceiv- 
ing you, and thereby obtaining your property, yet, 
unless you really believe the pretences to be true, it 
cannot be said that you are deceived, or that your 
property is obtained thereby. Thus in a case which 
actually occurred but a very little while ago in Cam- 
bridgeshire, where a farmer paid to the prisoner a sum 
of money to which he knew the man was not entitled, 
it was held by the Court of Criminal Appeal that 
although the prisoner made a false statement to the 
farmer, knowing it to be false, and with the design 
to impose upon and defraud him, yet inasmuch as the 
farmer well knew the pretence was false, and only 
paid the money in order to prosecute the man, he 
had not been deceived, neither had his property 
been obtained by means of the false pretence. The 
facts were these : — A Mr. Free hired a man named 
Mills to cut chaff for him, and engaged to pay him 
twopence per fan for every fan he cut. After he 
had done his work. Mills demanded 10s. 6d., 
saying he had cut sixty-three fans. It so hap- 
pened that Mr. Free, having his suspicions as to 
the fellow^s honesty, watched him, and saw him 
carry eighteen fans of cut chaff from another heap, 
and add it to his own ; and thus, although he 
had cut only forty-iive fans, he sought to make it 
appear he had cut sixty-three, and so cheat Mr. Free 

H 
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of 3*. more than he iras entitled to. Mr. Free paid 
him the full sum he demanded, and then gave him 
into custody on the chai^ of obtaining 3*. by &lse 
pretences, and the jury found him guilty, but for 
the reasons I have aheady explained, the Conrt of 
Criminal Appeal quashed the verdict* 

Having now discussed the principal ingredients 
which contribute to constitute the offence of obtain- 
ing property by felse pretences, I shall next lay be- 
fore you such a selection of the leading cases which 
have been reported as shall best serve to illustrate 
the various points we have had under co'nsideration. 

The particulars of the first case cannot feil to 
be of peculiar interest to yon, in a commercial point 
of view. The prisoner. Archer ^ called upon a cloth 
merchant in Leeds, and represented to his clerk (which 
in point of law is a representation to the principal, if 
the clerk have full authority to act for and on behalf 
(rf his employer) that he (Archer) had two sons in 
the United States, and that he knew a Mr. Snntii erf 
Newcastle, an ironmonger, who was in lie habit of 
going twice a year to New Orleans, to take goods 
to his (Archer's) sons ; that Smith was a man to 
whom he could trust a thousand pounds; and 
that he then wanted for this person. Smith, of New- 
castle, some cotton-warp cloths. Upon the faith of 
this statement, Mr. Hirst, through his clerk, sdd 
the prisoner the goods named. The jury found a 
verdict of guilty y but the opinion of the C!ourt of 
Criminal Appeal was taken as to whether tlua was a 
pretence within the meaaing of the statute ; and it 
was further contended by counsel that the goods w«re 

• Mills's case, 1 D. and Bell, 206. 
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sold to the prkoner, and not to the supposed John 
Smithy and if that were so^ Archer was entitled 
to an acquittal^ although the contract of sale between 
him and Mr. Hirst was the result of his false state* 
ment. The Lord Chief Bacon Pollock, pronounced 
the judgment of the Court in these words : — '^ This 
conviction was right. If a man says, ' I want goods 
for a certain house, and I mean to send them to 
that house, sell them to me/ tiliat would not be a 
representation of an existing fact ; but here there 
was a false representation that the prisoner was con- 
nected with a person of opulence, and we idl think 
that that is enough to sustain the conviction, it being 
a misrepresentation of an existing fact, upon the 
&ith of which the property was obtained/'^ 

By &ilsely pretending that a hotise had been built 
%iep(m a ceriakn piece of land near Sheffield, a man 
named Burgon obtained from a solicitor a loan of 
80^ Mr. Fretson (the prosecutor) said in his evi- 
dence, that the prisoner had employed him profes- 
sionally to prepare a contract between him and a 
builder for the erection of a house and worktop 
near Sheffield. That he called upon him again after 
«n interval of some months, and asked for the loan 
of 802., stating that the builder had finished the 
house and workshop, but that he (Burgon) was short 
of money to pay for extras, and that he should have 
the lease in a day or two. In a few days he did 
bring the lease, which had a plan upon it, and he 
left it with Mr. Fretson, saying, " I have built a 
very capital house on the land, and some woxkshops, 
and it is a very nice piece of land ; can you lend me 

* The^QoBen agaiuBt Archer, 1 I>ear8. G.G. 449. 

H 2 



100 HANDY BOOK ON CRIMINAL LAW. 

the 80/. on it without putting me to the expense of 
a formal mortgage ? They are worth near 300/.^ 
and I hope you will save me the expense of a mort- 
gage/' The prosecutor consented to this proposal^ 
and lent the prisoner the money on the deposit of 
the lease^ and drew up what is calledra memorandum 
of deposit^ which the prisoner signed, and received 
from Mr. Fretsou a cheque for the money. Some 
weeks afterwards Mr. Fretson discovered that the 
whole tale about the house heing built on the land 
specified was false^ and instead of that being so^ 
no house had been built thereon^ but on another 
and adjoining piece, on which prisoner had raised 
250/. on mortgage from another solicitor. Upon 
these facts being proved, the jury convicted the 
prisoner of obtaining the monies of Mr. Fretson by 
false pretences, and after a very elaborate argument 
in the Court of Criminal Appeal, in which it was 
urged that the money was advanced on the security 
of the lease, and not on the faith of the prisoner's 
statements; that it was a mere loan, and not the sub- 
ject of a charge within the meaning of the statute ; 
that the prosecutor could easily have ascertained for 
himself whether the statement of the prisoner was 
true, and that as he had not exercised common pru- 
dence he was not entitled to complain. The Court, 
however, overruled all these objections, and af- 
firmed the conviction.* 

The following case is one of interest to the shop- 

keeper, and as you may be curious to know what 

is the usual foi;m of an indictment for cheating, and 

it happens to be in the report of the case, I 

* The Queen against Burgon, Dears, and Bell, 11. 
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transcribe an extract^ citing the principal parts. 
After the preliminary technical statements^ it pro- 
ceeds in these words to charge the offence — " That 
he {Abbott) having in his possession divers pounds 
weight of cheese, of little value, and of inferior 
quality, and contriving and intending to cause it to 
be believed that the said cheese was of good flavour, 
and excellent quality, and contriving and intending 
to cheat one William Bennett out of his money, on, 
&c., at, &c., unlawfully and knowingly did falsely 
pretend to the said William Bennett that certain 
pieces of cheese called " tasters,^' which he the said 
prisoner then and there delivered to the said Wil- 
liam Bennett, were part of the said cheese that the 
prisoner then offered for sale, and that the said 
cheese was of good and excellent quality, flavour, 
and taste, and that every pound weight was of the 
value of sixpence halfpenny; by means of which 
said false pretences the prisoner did then and there 
unlawfully and fraudulently obtain of and from the 
said William Bennett one piece of the current gold 
coin [describing the money] of the monies of the 
said William Bennett, with intent to cheat and 
defraud him of the same ; whereas the said pieces of 
cheese which the prisoner delivered to William Ben- 
nett were not part of the said cheese which the pri- 
soner offered for sale ; and whereas the said cheese 
was not of good and excellent quality, flavour, and 
taste; aftd whereas every pound weight of the said 
cheese was not of the value of sixpence halfpenny, 
which the prisoner well knew, against the statute,^' &c. 
It was proved that the prisoner kept a cheescr 
stall at Fareham fair, and sold to the prosecutor. 
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William Bennett, a quantily of cheese, for which he 
paid the prisoner the sum of 21. Is. Sd., heing at 
rate of sixpence halfpenny per pound. It was 
further proved, that at the time the prisoner offered 
the cheeses for sale he bored two of them with an 
iron scoop, and produced a piece of cheese which is 
called a " taster'^ at the end of the scoop for the 
prosecutor to taste, and the prosecutor did so. The 
*' taster" however, which he so tasted, ?md noty in 
fact, been extracted from the cheese offered for sale ; 
but was a *' taster^* of another and superior kind of 
cheese, which the prisoner had privily and fraudu- 
lently inserted into the top of the scoop. The pro- 
secutor would not have bought the cheese unless he 
believed that the taster had been extracted from 
the cheese which had been so bought and delivered 
to him, and of which he continued ever after in the 
possession. No precise evidence was given of its 
value ; but it was of a kind very inferior in value to 
the taster. The jury found the prisoner Guilty, but 
as his counsel had raised several very ingenious 
objections during the trial, the learned Judge, Mr. 
Justice Williams, reserved the case for the con- 
sideration of the fifteen judges, who afterwards 
upheld the conviction.* 

A false pretence as to the weight or quantity of 
goods sold, made with intent to defraud, is within 
the meaning of the law. Sherwood was a coal 
dealer, and sold to a woman a load of coal, which 
he well knew weighed only 14 cwt. He, however, 
told her that the coal weighed 18 cwt., and the 
woman believing his statement paid him for 18 cwt. 
* Queen against Abbott, 1 Den. C.G. 276. 
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On a sabsequent occasion, he fiilsely and fraudulenilj 
represented a load to be of the weight of 23 cwt.^ 
whereas it was only one ton, and so obtained pay<» 
ment in the first case for 400 cwt., and in the 
second for 300 cwt. of coal, which he never 
delivered. Amongst other suggestions, it was ably 
urged on the prisoner's behalf that this was a 
case of buying and selling, and a mere overcharge 
in respect of quantity ; but the Court of Criminal 
Appeal decided that the man was properly con-> 
victed. Lord Camfbbll said, '^ I have no doubt or 
difficulty whatever as to what our decision ought 
to be. The o£Pence proved seems to me to be clearly 
withiin the words and the spirit of the Act of Parlia- 
ment/' And Lord Chief Justice Cockbubn in giving 
his individual opinion, said, after referring to other 
cases, ^' I think that looking to the authority of these 
cases, and the language of the Act, a fraudulent re- 
presentation as to the quantity of things sold will, 
under some circumstances, constitute a false pretence 
within the meaning of the Act of Parliament.''* 

That a false pretence as to the mere quality of goods, 
made in the ordinary course of buying and selling, 
is not within the meaning of the statute was decided 
in Bryants case, argued before the Court of Criminal 
Appeal during the past year. In the early part of 
this chapter, I gave you copious extracts from the 
opinions of the judges on this very important ques* 
tion, and I need not here repeat them.t 

A pawnbroker lent a man named Roebuck IQs. 
upon a chain which he deposited as a pledge, and 

* The Queen against Sherwood, 1 Bears, and BeD, 251. 

f See p. 85. 
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which the prisoner represented to be silver. The 
pawnbroker did not rely upon the prisoner's state- 
ment that the chain was silver^ but tested it himself, 
and it withstood the test. In this case you will 
observe the money was not obtained by means of the 
pretence, because the pawnbroker relied upon his own 
judgment, and the prisoner was acquitted of the 
charge of obtaining the money, but found guilty, 
under Lord Campbell's Act, to which I have before 
called your attention, of an attempt to obtain. The 
case was referred to the Court of Criminal Appeal, and 
in affirming the propriety of the verdict, Lord 
Campbell said, " The Queen against Ball appears to 
me to be an authority expressly in point, and I 
entirely approve of the principle upon which that 
decision mav rest.* Under such circumstances the 
party who has succeeded in defrauding the pawn- 
broker, the money being advanced upon the faith of 
the false representation, comes clearly within the 
statute, for by representing as an existing fact that 
which he knew not to be an existing fact, he ob- 
tained the money, ^ with intent to defraud him of the 

same.'^t 

In the following case a man named Dent obtained 

5/. from a Friendly society, called the " George and 
Dragon," of which he was a member, by falsely pre- 
tending that his wife was dead. It appeared that 
the defendant was a free member of the society, and 
by one of the rules every such member whose wife 



* Ball's Case, Car. and M., 249. In that case a person ob- 
tained money from a pawnbroker by falsely representing an 
article to be silver. 

f The Queen against Bx)ebuck, 1 Dears, and Bell, 24. 
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died was entitled to 52. out of the society^s funds. 
The defendant told the clerk of the society that his 
wife was dead^ and was then told by him that he must 
produce a certificate of her burial. Subsequently, 
at a meeting of the stewards and clerks, the defen- 
dant produced a certificate to that effect, and again 
told the clerk that his wife was dead. On this he 
was given 5/. Evidence was given that defendant's 
wife was alive, that the certificate was fabricated by 
the defendant, and that the statements contained in 
it were false. The prisoner was found guilty.* 

The following is a case where a secretary of a 
Friendly society obtained money from a member by 
falsely pretending that the member owed a larger 
sum than in fact he did. Woolley was secretary to 
the '' Earl of Uxbridge Lodge of Odd Fellows ; " 
Joseph Burton was a member of the lodge, paying a 
contribution of 9d. a fortnight, and was at the time 
indebted to the society to the amount of 2^. 2d. only. 
The prisoner's duty was to receive money from 
the members. It appeared he gave Burton a 
writing in the following words — 

" Sir and Brother, — T hereby give you notice that 
you owe to your lodge for contributions, &c., the sum 
of 135. 9rf., due on the 20th instant. 

" Yours respectfully, 

^^ William Woolley.'' 

Burton opened the paper and said, " Do I owe that 
amount, 13^. 9rf.?" Prisoner replied, "You do." 
Burton then paid him 14^. and received 3e/. in change. 
The prisoner was found guilty, and it was urged 

* The Queen against Dent, 1 C. and K. 249. 
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befinre the Court of Criminal Appeal^ on behalf of 
the priaoner, that thefe -waa no biae pretence within 
the statute^ aa the fact of how modi waa due was 
aa randi within the knowledge of Burton as of the 
prifloner. The Lord Chief Juatice Campbkli. said^ 
^ The person making the faiae pretence knows 
nothing ia due : the other party may know it or not» 
K he knows it^ and parts with his money^ the money 
is not obtained by means of the fidae pretence, but 
if he does not knowit^ then it is/' The counsel for 
the prisoner suggested to the Court the query, 
whether, if a tradesman, knowing that nothing is due 
to him, were to say to* his customer that 5/. was 
due, and thereby gets that amount, whether it would 
be a case within the statute? To which Lord 
Camfb£ll replied — " If you ask my opinion, I should 
say that it would. What is the difference whether 
in order to ascertain the truth, the party to be 
defrauded should inquire of a third party^ or go to 
his own counting-house and see by his books 
what money he has paid, and thereby ascertain 
if it was due.'' And Mr. Saron Alugbbson added — 
^' All persons who send letters asking charity, and 
who obtain money thereby are, if their statements 
are false, liable to be indicted for obtaining money 
by false pretences." This, therefore, will be a con- 
venient place to introduce an example of a very clever 
false pretence, by means of which charity was ob- 
tained. 

Jones was indicted for obtaining by false pre- 
tences a Post-office Order, for the payment of three 
pounds, of John Collinridge, with intent to cheat 
and defraud him, &c. 
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It was proved in evidence tbat the prosecutor 
iresided at Simbmy, in Middlesex^ having a hense 
also in Bath, bat^ that at the time of his receiving 
the letter herexnafiber first mentioned^ he was at his 
house at Simbury, and the prisoner at VanxhaU- 
road, in the s»ne counly; and with respect to the 
first charge, that the prisoner wrote at his residence 
the letter, of which the following is a copy, with in- 
tent to d^raud the prosecutor, and assumed a name 
to which he had no right — ^viz., that of Dr. Scott^ 
subscribed to the letter. 

"Geavesend, July ^Oii, 1849. 

'* Sib, — ^Permit me to address you in a case of 
charity, at the earnest entreaty of James Brewer, a 
young man whom you have been very kind to upon 
several occasions, and some months ago you gave 
him ^1 88, to take him to Leamington — he was 
ordered here for the benefit of sea-bathing, but the 
air being too keen for his delicate frame, he has been 
advised to aideavour to gam admission to the Con. 
sumption Hospital, Brompton, near London* He is 
in very distressed circumstances, and has no means 
of paying Ihe fees of that institution, and is also 
indebted here to his landlady for board, &c. Your 
kindness to bim before iadnees Mm to hope that you 
might once mc^e render him some little assistance^ 
to enable him to make up fifty shillii^s, all that he 
is deficient of. I have taken more than usual inte-r 
rest in his case, having given him some Imen, and 
£1 lOs, in cash, which is as much as my limited 
means will admit me to do. The sad intelligence of 
a death in my family obliges me to leave home in a 
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few hours for Scotland^ and will be absent for some 
weeks^ therefore you will be pleased to return an 
answer to the poor youth himself^ along with the 
enclosure^ which is of importance to him — addressed^ 
^ James Brewer, Post-office, Gravesend, Kent, to be 
left till called for / and I have instructed Miss Scott, 
my sister, to acknowledge the receipt for him. 
Trusting the motive which actuates me, complying 
with the request, will be deemed an apology, 

'^1 am, sir, 
" Your obedient servant, 

" Jno. H. Scott, M.D. 

" To John CoUinridge, Esq., 
Bath." 

The prisoner delivered the same to an accomplice, 
at his residence in Middlesex, with instructions to 
put it in the Post-office at Graveseud, to be there 
posted ; that the same was posted accordingly, and 
duly received by prosecutor in Middlesex, it having 
been forwarded £rom Bath, in the county of Somerset, 
to him at Simbury; and he, thereupon, believing the 
story told in the said letter to be true, and that it 
had been written by a Dr. Scott, obtained a Post- 
office Order at Sunbury for the sum of 3/., as laid in 
the indictment, in favour of James Brewer, and 
having enclosed the same in a sealed envelope^ 
addressed, " James Brewer, Post-office, Gravesend, 
Kent,^^ put it into the Sunbury Post-office, where it 
was transmitted by course of post to Gravesend, in 
the county of Kent, and there received by the accom- 
plice (under the prisoner's instructions), who got the 
money for the order, and gave half the proceeds to 
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the prisoner at his residence in Yauxhall-road^ keep- 
ing the other half himself. The pretences were each 
and every of them false to the prisoner's knowledge, 
and the letter was written with intent to cheat and 
defraud the prosecutor, and obtain money from him, 
and the name of Scott was assumed for that purpose. 
With respect to the second charge, it was proved 
that prisoner wrote and posted the following from 

Bath : — 

" Bath, August lOM, 1849. 

" Sir, — It is a most unusual thing for me to ad- 
dress an individual to whom I am an entire stranger ; 
but circumstances over which I have no control 
almost compel me to make my present situation 
known, and having received this morning a note 
from Dr. Harrison, who was an early friend of my 
late father, the Rev. W. C. CoUinridge, of Newcastle, 
intimating that a namesake of mine was residing at 
Bath, and under an impression (as our name is by 
no means common), I have ventured to address you, 
thinking you might spring from the Northumberland 
family of the Collinridges. I know of no relations 
in the world living bearing my name except an only 
brother, now living in Hexham, and several sisters 
married, who of course do not take the name now. 
1 have been bred to mercantile pursuits of com- 
merce, and for many years resided at Cape St. 
Mary^s, river Gambia, Western coast of Africa, where 
I lost in one night, by the upsetting of a shallop, or 
small decked vessel, at the mouth of the river Nuno, 
the entire saving of many years of industrious, but 
laborious, toil, amounting to 2750/., in one of the 
most unhealthy climates in the world ; and what is 
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vorae than tbe mere loss of wealthy the buxning 
heat of the torrid zone has so injiu»d my constitu- 
tion that, at the early age of thirty-four, I have been 
compelled to relinqpiiah a good situation which re* 
quired some activity. Since my retmm to England I 
h»ve for some time past been endeavouring to (^tain 
a situation in some of the milder West India islands, 
Madeira, or the south of Europe, witii a view of re- 
establishing my health; but all endeavours have 
proved unavailing. The medical profession have re- 
commended me to try the benefit of the Bath 
waters, but I am sorry to say I have found no 
benefit. My funds are almost, nay, .1 may say 
wholly expended, and I have not a single friend here 
to whom I may appeal in confidence. Upon bi^in- 
ning to write this it was my intention to have asked 
you to advance me a small mua as a loan, that is 
if you had any knowledge of our family in the 
NorHi, but I will re&ain from asking that favour, 
for if* you will oblige me with a loan, I have no 
prospect in the world of repaying it at present ; and 
if it is in your power to assist a ruined merchant in 
ill-health, I will feel truly grateful. It must be as 
a gift, for from the tenor of my brother's letter it 
appears his means are limited, and I have no pros- 
pect there except casual assistance. Head this letter, 
and you wiU see his position and mine. He sent 
me 5/. in June, and having an aged mother to main- 
taio^ and a large family, upon his small practice, 
being by profession a surgeon, I joeally cannot sum- 
mon resolution to apply to him, at least for a time. 
The endosed letter you will be pleased to return to 
m^ as also the note which> you witt perceive is 
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signed by the Archbishop of York (signed Ebor), I 
presume the Latin name for that city ; and as 1 am 
invited to spend a day with a family in Chippenham^ 
some twelve miles distant^ you will be pleased to 
retnm them to me there^ addressed as below. 

^^ I am a poor one, Mr. CoUinridge^ to press for a 
favour. I have always through life been placed 
above it^ and my distresses are not the less^ or the 
privations which 1 have undergone^ and now silently 
imdei^cmig, are not the less keen because I do not 
enlarge upon them ; bat as I have additessed you in 
confidence, I will here state that if you can render 
me any pecuniary assistance, without injury to those 
who may have strong claims upon you and equally 
necessitous, I will be for ever gratefdl for i^e least 
aid. An early answer will oblige ; and I may here 
mention it was your domestic in Pulteney-street 
who gave me your address, having called this morn- 
ing in the hope of seeing you personally. Wish- 
ing you, sir, a long enjoymoit of peace and tran* 

quilkty, 

^^ I remam, su*, 

'^ Your obedient servant, 

*' John Hsnrt Collinkidoe. 

'^Address, Mr. J. H. Collinridge, (to be called 
for,) late from Africa, the Post-office, Chippenham, 
Wilts. 

" To Jolm CoUinridge, Esq., (of Bath)STinl)ury Villa, 
Sunbury, MidcQesex." — J. H. C. 

It was proved that the above was duly received 
at Sunbury by the prosecutor, who thereupon, be^ 
lieving its contents to be true, and that it was 
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written by a jieison bearing the name of John 
Henry Collinridge^ encio6ed one half of a 5/. note in 
a letter addressed to J. H. CoUinridge (to be called 
for), late from Africa, Post-office, Chippenham, Wilts, 
and forwarded it by post from Sunbury to Chippen- 
ham, in the connty of "Wilts, where it was received 
by the prisoner, who thereupon requested the prose- 
cutor, by letter, to forward the second half of the 
note by post to his residence in Middlesex, and 
which the prosecutor, who was then still at Sunbury, 
and wrote from thence, accordingly did, and the 
prisoner received it there, and by letter duly 
acknowledged the receipt of such half note there. 
These facts having been proved, and the falsity of the 
pretences established, the jury found the prisoner 
guilty. 

In the following case Peter Adamson was charged 
with falsely pretending . to one John Heron that he 
had obtained from Lord Stanley an appointment as 
emigration agent at Port Philip, which was worth 
600/. a year, and that for 200/. he would give John 
Heron one-third of the emigration agentship ; and 
that he, the said John Heron, would be sure to have 
back his 200/. out of the emigration agentship the 
first year, and that by means of those false pretences 
he obtained 200/. from Heron. The pretences and 
their falsity were clearly proved ; but it also appeared 
in evidence that the defendant had urged the prose- 
cutor to become his partner, and engaged that if the 
prosecutor accepted his proposal of a partnership, 
and advanced the 200/. as a bonus, the prosecutor 
should have a third of the emigration agentship, and 
of the other business that he (the defendant) would 
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have in the colony ; and that on the prosecutor ex* 
pressing a wish to write to consult his friends in 
Scotland, the defendant refused to allow him to do 
so, and also refused to allow him to consult his 
cousin in London, or any one else, on the subject 
of the proposed partnership. It was proved by 
the prosecutor that he was induced to accept the 
proposal of the partnership on the assurance of the 
defendant that he then had the appointment of emi- 
gration agent. It further appeared, that after the 
false pretences stated in the indictment had been 
made, and before the prosecutor parted with his 
money, a partnership deed was, at the defendant's 
instance, prepared by the defendant's solicitor, and 
executed by both the prosecutor and the defendant. 
Various objections were taken on behalf of the 
prisoner, but the jury found him guilty, and the 
legal questions raised were subsequently argued be- 
fore the Judges, and the propriety of the conviction 
affirmed. Here you see the fact of a partnership 
deed having been executed made no dijBTerence ; the 
whole transaction from the commencement was one 
of fraud on the part of the prisoner.* 

A false pretence that a man has money in a 
certain bank, effected by writing a cheque and hand- 
ing it in payment, is illustrated by the case of a 
man named Parker, who went into a jeweller's shop 
at Gloucester, and, having looked at different arti- 
cles, chose a watch and chain, the price of which 
was 26/. 5«. 9cf. He said he wanted them as a 
birth-day present for his wife, and asked the lowest 
price for cash, Mr, Mann, the jeweller, agreed to 

* The Queen against Adamson, 1 C. and K. 192. 

I 
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take 25/. down. Paiker therenpon asked for paper 
to draw a dieqne. He was asked on irkat bank ? 
to wlndi he rej^ed^ '' cm a Bristol bank.^ He then 
wrote the cheque, and while ioiog so reqoested Mr. 
Mann to keep it for about ten days. Mr. Maim 
agreed to do so, and Parker post-dated it accord- 
ingly. Ysxker tihea left, taking awaydie watrii and 
cham. It was snbseqnentljr discovered that Piaik:^ 
never had any aoooont at the bank in question, and 
fiuther, that he pawned tiie watch and diain soon 
after he obtained Ihem. He was convicted by the 
jury, and after ai^innent before the jn^^es Ae oon- 
Tiction was affirmed.* The false and firaodulent pre- 
tences in this case were that he had money in the 
bank, and that the cheqne was a "good and gennine 
oider^ of ihe value of 25/. 

A carrier had been convicted of obtaining 16i9. by 
falsdy pretending that he had carried certain goods 
to J. Banow, and therenpon, and as his reward' for 
so carrying the goods, demanded, and obtained from 
J. Barrow Uie aboye sum, and npon the question 
being raised whether a false rq>rese»tation that he 
had carried goods was a sufficient preteace of a &ct, 
it was held by the Conrt that it was, and that the 
IMTisoQer had bem properly convicted.t 

A case of very considend)le importance to mana* 
fMstareis, and others having parsons in their 
enjoyment, the payment of whose wages Aey are 
oU%ed to entrust to a iiMreman, was tried many 
years ago at Gkmcester Assises, in whidi 1^ ^. 
soner was couvtcted nnder these eirewnstaiieas* 

♦ The Xing agamst Parter, 7 C. & P. 528. 
1 13ie Kfog aguBBt Aiiejv S £«i^ 34. 



ILLUSTRATIVE CASES. 115 

John WUcheU was indicted befiare Mr. Justice 
Lawkence for obtaining money from A. and H. 
Austin by false pretences^ and it appeared in evi* 
dence that the Austins were dothiers at Wooton- 
under-Edge ; that the priscmer was a shearman in 
their service^ and employed to superintend the other 
shearmen, and to take an account of the persons 
employed, and of the amount of their wages and 
earnings; that at the end of each week he was 
supplied with money to pay the different shearmen 
by the clerk of the prosecutors, who advanced to him 
such sum as, according to a written account or note 
delivered to him by the prisoner, was necessary to 
pay them. The prisoner was not authorised to draw 
from the derk for money generally on account, but 
merely for the sums actually earned by the diear« 
men ; and the clerk was not authorised to pay him 
any sums except what he carried in in his account 
or note as the amount of what was due to the 
sheannen for the work they had done. It appeared 
that the prisoner on the 9th September, deli- 
Tered to the prosecutor's clerk a note in writing 
in this form — '^ 9th September, — Shearmen 
44/. l\s. Od," which was the common form in 
irhich he made out his account of the amount of 
their week's wages. And it appeared fiirther by a 
book in his handwriting, which it was his business 
to keep, of the men employed, <^ I3ie work they had 
dime, and their earnings, that there were in it the 
names of several men who had not been employed, 
who were entered as having earned different suom 
of money, and fake aocoaatsof the work done by 
those who were employe^ so as to make out the 

I 2 
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sum stated ia the note to be due to the shearmen. 
The jury fonnd the prisoner guflty ; but sentence 
was respited in order to take the opinion of the 
judges^ who finally agreed on this principle, that if 
the false pretence created the credit the case was 
within the statute, and they considered that in this 
case the defendant would not have obtained the 
credit but for the false account which he had deli- 
vered in, and therefore that he was properly con- 
victed- The defendant, as was observed by one of 
the judges, was not to have any sum that he 
thought fit on account, but only so much as was 
worked out.** 

The following case was characterised by great in- 
genuity and plausibility, quite calculated to deceive a 
person under the circumstances in which the prose- 
cutrix was placed. It appeared from the evidence of 
the daughter of Mr. Thomas Penrhyn, that her 
father kept a house for the sale of beer, and had 
been fined 21. by the magistrates at Shrewsbury, 
and that the defendant on that occasion appeared as 
attorney for the witness's father. The witness 
further said, — " The defendant called on my mother 
on the 6th of August, and said he had been with a 
person from Frankwell to Mr. Bather and Mr. 
Richard Loxdale, which person had been fined 21. 
for a similar ofifence, and he had prevailed on Mr. 
Bather and Mr. Richard Loxdale to take 1/. instead 
of 21. ; and if my mother could make it convenient 
to give him a sovereign, he would go and do the 
same for her« My mother gave him a sovereign. 
She asked him if he would take a glass of ale ; he 

* The King against Witchell, 2 Rnss. 291. 
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said he never drank ale^ and my mother gave him 
two sixpences to get him a glass of something else. 
In the course of an honr he came back and said, 
' Mrs. Penrhyn, I have succeeded, but I had to wait, 
as Mr. Bather was engaged, but he gave me a note 
to Mr. Lioxdale, and all is right.' My mother asked 
him what she was indebted to him ; he said that if she 
would give him eighteenpence, with the shilling he had 
had, he was satisfied. She gave him the eighteen- 
pence.'' It was proved by Mr. Bather and Mr. R. Lox- 
dale, tliat the defendant never made any application to 
either of them respecting any person in Frankwell, 
or either of the fines, and that no note was sent by 
the defendant from Mr. Bather. It was also proved 
that both the persons residing at Frankwell, and the 
present prosecutor, Mr. Penrhyn, had been» obliged 
to pay the fiill fines of 21, each. Upon this evidence 
Mr. Justice Park said, ''under the guise of an 
attorney the money was procured. I hold it to be a 
case clearly within the statute :'' the jury found the 
prisoner guilty. 

Another description of fraud was successfully 
practised by four men upon a pei*son named Thomas. 
These men pretended to Thomas that Young had 
made a bet of five hundred guineas a-side with a 
colonel in the army at Bath, that a person named 
Lewis would run ten miles within one hour. They 
further pretended that two of their party shared two 
hundred guineas of the bet, and the other two one 
hundred guineas each ; and by means of these false 
pretences they obtained from Thomas a sum of 
twenty-five guineas. The whole story was a mere 
fabrication to deceive and defraud Thomas, and the 
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whole four were convicted and sentenced to sevea 
years^ transportation.* The pretence in, this caae^ and 
that which induced Thomas to part with his money- 
was^ that a bet had been made and was then pending. 
In this case it will he observed four persons were 
charged with the offence^ and all found gnilty. This^ 
therefore^ is illustrative of that which 1 have already 
told yon, that all present aiding in the commission of 
an offence are equally guilty. And in a case in which 
one of the persons charged was wholly absent when 
the pretence was uttered^ the judges held that if the 
absent person concurred in, and gave his assistance 
to the others in the commission of the offence, he was 
equally guilty with his colleagues, alliiough he were 
absent at the time of the nttenng of the pretences. 

Bhomfield was charged with obtaining five shil- 
lings by means of falsely pretending he was a 
c^ain person, and on the trial, on the Oxford 
Circuit, in 1842, Mrs. Palmer, the wife of the prose- 
cutor, proved — " On the 4th of February the 
defendant came to our house; he said, 'I am a 
gentleman come firom Oxfin'd to give advice to poor 
people, for I understand the parish doctor is sev^^ 
to the poor.' I asked Mm, ^ are you Mr. Hitchings?* 
and he replied, '1 am ; yes, yes.' I then asked him 
if he was the same person that had cured Mrs. 
Clarike at the Oxford Infirmary, and he replied, ' I 
am.' I had a child in my arms; the defendant 
looked at the child's eyes, and said that the child 
would lose them in less than a month, and he asked 
me if I would go to the expense of two bottles of 
stuff for the child, at 5«. &d. a bottle, which would 

* The Queen against Moland and others, 2 Moo. C. C. 276. 
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be 11^. I said I could not afford it; lie then aaked 
if I would go to the expense of one bottle, which 
would be 5«. 6d. I said, ' If yon think my child 
would lose its eye, I will go to the eipeime of <me/ 
The defendant asked for a bottle, which I gare him. 
I w^&t np stairs, and on my letuni I saw something 
in a yellow bottle. My hnsband gave the defendant 
a BOYereigo, and the defendant gave him in exchange 
two crown pieces and two hatf-crowns, saying he 
would let ns have the stuff for 5s" George Palmer, 
the prosecutor, stated that Mrs. Clarke, who was now 
dead,, was his grandmother, and that he would not 
hare given the defeodant the sovereign, or have 
bought the stuff of him, if he had not believed that 
the defendant was Mr. Etchings. It was proved 
by the Bev. W. S. Bridmell, that he knew Mr. 
Hitchings, who was an eminent surgeon, and that 
defendant was not Mr. Hitchings. 

In summing up the case to the jury, the learned 
judge, Mr. Justice C&bssweix, said, " The questions 
for you to consider are these — did the defendant 
falsdy represent that he was Mr. Hitchiogs, and did 
he, by so falsely representing, obtain this money? 
If you are satisfied that he did so, you ought to find 
him guilty :" which the jury did.* 

A case, the like of which has probably frequently 
occurred, and may again, was that of a foreign Count, 
who called upon Sir J. Broughton, and represented 
to him that the Duke de Lauzun had entrusted some 
horses to him to convey to London ; that he had 
been detained on the voyage by contrary winds, and 
had spent all his money. Sir J. Broughton was in- 

* The Queen against Bbomfield, Car. & Marsh, 537. 



120 HANDY BOOK ON CRIMINAL LAW. 

dttced by these representations to advance some 
money to him ; but upon inquiry the whole story 
turned out to be a fiction. He was tried and con* 
victed^ the court holding that it was a case of obtain- 
ing Sir J/s money by false pretences.* 

The case of Catherine Coleman is worthy of atten- 
tion^ inasmuch as it is just such as may occur £re* 
quently . This person went to a tradesman's houses 
and said she came from a Mrs. Cook^ a neighbour, 
who would be much obliged if he would let her have 
half a guinea's worth of silver^ and that Mrs. C. 
would send the half guinea presently. The prisoner 
obtained the money^ but never returned. This was 
declared by the court to be obtaining money under 
false pretences^ the statement that she had been sent 
by Mrs. C. being a sufficient pretence ; but the wo- 
man having been indicted for theft, the jury were 
obliged to acquit her. 

A person named Crossley had accepted a bill 
drawn on him by the prosecutor for the sum of 
2^638/.^ being indebted to him in that sum. The 
bill was put into circulation^ and when it became 
due, the prosecutor asked the prisoner if he was pre- 
pared to pay it, to which he replied, he had sufficient 
funds all but 300/., which he hoped to borrow. 
The prosecutor lent him the sum, but the prisoner, 
instead of taking up the bill, applied the 300/. to his 
own purposes, and sufiered the bill to be dishonoured, 
and the prosecutor subsequently had to pay it. It 
was proved that the prisoner at the time was not in 
possession of the balance, but was in insolvent cir- 
cumstances. Upon its being contended that this 

* The King against Count Villeneuve, 3 T. R. 104. 
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was not a false pretence unthin the statute, Mr. 
Justice Pattkson said, " if the jury are satisfied 
that the prisoner fraudulently obtained the money 
from the prosecutor by a deliberate falsehood, averring 
that he had all the funds required to take up the bill^ 
except 300/., when in fact he knew that he had not, 
and meaning all the time to apply the 300/. to his 
own purposes, and not to take up the bill, it appears 
to me they ought to convict.^* 

V. THE PROPERTY OBTAINED MUST BE SUCH AS IS 

CONTE&fPLATED BY THE STATUTE. 

The property to which the statute refers is a 
chattel, money, or valuable security. I have already 
given you an explanation of the terms " chattel and 
'^valuable security:^' '' money '^ requires no defi- 
nition. Anything which does not come within one 
or other of these denominations is not property 
within the meaning of the statute. So where a man 
obtained credit with a banking firm by means of 
false representations, it was held that he did not 
obtain property within the meaning of the statute. 
It is to be regretted that the law does not reach 
a person under these circumstances, for his tur- 
pitude is quite as great in obtaining credit, and 
thereby money, as if he obtained the money in the 
first instance. 

Upon the principle that no '' property" was ob- 
tained, until very recently the criminal law did not 
reach a person who by firaud obtained your signature 
to a promissory note, bill of exchange, or other valu- 
able security. Sad disclosures have taken place 
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witiun the last few yean, wlwvein yoimg men of 
prop er ty baye been induced^ by the frandalent oontri* 
Tanoesof designhigswiBdlaBy to affix tb^sigiiatiiiea 
to bilk in the c xp eet at iop that thi^ iroold be dis- 
coonted. The ordinary fate of such silly people is 
wfSl known : tfaey were saooessfally soed by a con* 
federate^ csdling himself a bond fide holder^ and as 
s^sinst whom, nnleas very larely^ there oonld be no 
defence to the action. The foUowing are instnictiFe 
instances, and shonld serve to caution yon how you 
affix your name to documents : — 

A young gentleman of propoiy, the son of a 
baronet, being in want of money for a temporary 
purpose, in an evil hour read the fidlowing adver- 
tisement in the Mormng Post : — 

'^£^,000. — ^Money to Lead. — A gentleman re* 
tired from business has this sum unemployed, witii 
the addition of a larger one in the funds, ready 
immediately to lend upon the promissory notes, bills 
of exchange, or other good personal security of 
geutiemen, or persons of respectability (either in 
one or more sums), who require but temporary 
assistanee, and who feel desirous to avoid the ex* 
peuse of ^Electing mortgages on their property. 
Terms for short periods^ four*and-a-half per cent. 
Particulars, stating amount required, time, and every 
other infiMnnation, ssce requested to be made in the 
first instance by letter, post-paid, to . , will be 

received in strict confidence, and meet early atten- 
• tion, if approved.'' 

This yomg genideman, on the trial of JoAn 
Minter Hart, for stealing ten IhUs of exchange, 
for 500/. c»di, said : — " In . May last I had ooca- 
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mem for a sum of money : I saw an advertisement in 
the Morning Post I wanted from lOOO;. to 50002. 
I sent a letter to the address named in the adver- 
tisement. [I purposely omit names, &c.] After 
sending that letter I saw the prisoner at the Swan 
Inn at Alton, Hants^ which is eight miles from my 
residenee. I asked him if he could accommodate 
me with 1000/. or 5000/., and upon what into^est. 
He asked me who I was ? I told him I was the 

son of Sir , and that I had 60,000/. in the 

funds^ upon which I wished to raise money. The 
60,000/. was vested in trustees, and not in my own 
name. It might form a security, but could not be 
taken out and sold. He told me that he thought 
he could accommodate me with the 5000/. I asked 
what rate of interest would be requized. He said I 
should have it at 6/. per cent., and that I might 
keep the money as long as I chose, provided that I 
paid the interest half-yearly. He produced ten blank 
Btampa and asked me to accept them. He produced 
the stamps from his pocket-book : he did not say 
what was to be done with them, nc^ did be give any 
reason why I was to accept them. / wrote on each 
of them the words, ^ Payable at Messrs. Praed and 
Co., 189, Fleet-street y London/ and omitted to sign 
my name. Nothing was written on the stamps at 
that time but the words I wrote. I did not know 
what was to be done wil^ these papers when I had 
delivered them to him. I did not authorisse him to 
do anything with them. I do not remember his 
mentioning anything that was to be done with them* 
The prisoner wrote upon each of the stamps 500/. 
He asked what sum they should be for ? and said. 
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I think we will make them 500/. each. He wrote 
500/. in figures on each bill/^ 

The prosecutor fui:ther said, — " In consequence of 
a letter I received from prisoner, I again saw him at 
Alton. He said I had omitted to sign my name. 
He again produced the ten pieces of paper. This 
was several days after I had given him the papers. 
I signed them and gave them to him again. He 
said he would send the money in a few days by the 
mail. The word ' accepted' was written on each 
of them by me, when I signed my name.'' The 
prosecutor added, ^'that he never received one 
farthing for his bills, which were in the aggregate 
for 5000/.'' Upon the trial at the Old Bailey, iu 
1833, the Judges forming the Court were Mr. Jus- 
tice LiTTLEDALE, Mr. Barou Bolland, and Mr. Jus- 
tice BosANQUET, and they all concurred in directing 
an acquittal, on the ground that it could not be said 
the prisoner stole any property belonging to the pro- 
secutor, for the stamped pieces of paper which the 
prisoner had provided were never in the possession 
of the prosecutor in such a way as to make them 
his property.* And thus this impudent swindler 
escaped the hands of justice. 

So in the case of a man named Smith, who, pro- 
fessing to be about to pay to the prosecutor money 
which he was indebted to him, put a receipt stamp 
on the table, and told the prosecutor to write a 
receipt for the money, which he did, and while so 
doing the prisoner pulled out a lot of money from 
bis pocket, as if about to pay it over, but as soon as 

* The Queen against Hart, 7 C. & P. 652. 
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the receipt was written he took it up, put it in his 
pocket, and walked out of the room without paying 
the money. The prosecutor went after him and 
demanded his money, but the only reply he received 
was, *' Oh ! it^s ail right /^ And upon a subsequent 
demand for the money the prisoner produced the 
receipt as evidence that he had paid the prosecutor. 
Smith was tried and convicted for stealmg this 
receipt, but the Court of Criminal Appeal quashed 
the verdict, as it could not be said the receipt was 
the property of the prosecutor.* And so in a very 
recent case, where the prosecutor had been induced 
by fraud to accept a bill of exchange, the Court, on 
the trial of the prisoner for obtaining the bill by 
false pretences, held, as in Harfs case, the bill was 
the prisoner's, the prosecutor had no property in it, 
and therefore it could not be said the prisoner had 
obtained it.f 

The legislature during the last session made 
another move in the right direction, by passing a 
statute to reach such persons. It is in these 
words : — 

" If any person shall by any false pretence obtain 
the signature of any other person to any bill of ex- 
change, promissory note, or any valuable security, 
with intent to cheat and de&aud, every such offender 
shall be guilty of a misdemeanor, and being con- 
victed thereof shall be liable, at the discretion of 
the Court, to be sentenced to penal servitude for the 
term of four years, or to suffer such other punish- 

* The Queen against Smith, 2 Ben. C.C. 449. 
f The Queen against Danger, 27 L.J.M.C. 
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inent by fine or imprisonment^ or botb, as the Court 
ahall awaord.'' 

As in larceny^ so nrhere property has been ob* 
tained by frand^ the legislatm'e has provided for the 
restitution of such property to the owner, in like 
manner as if it had he&i stolen.* 

* See the section of the statute at p. 49. 
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CHAPTER VL 

or FOBOEBT. 

" To forgeP said an old author^ " is metaphorically 
taken £rom the smithy who beateth upon his anyil^ 
and forgeth what fiishion or shape he will/'* And 
there is much reason for the suggestion^ forgery 
heing defined as ** the fraodulent making^ or altera'- 
tionoi n writing to the prejudice of another man's 
right ;''f or^ according to another high authority^ 
'^ the false makings with a corrupt mind^ of any 
written instrument^ fcnr the purposes of fraud and 
deceit/' t Originally forgery at common law was 
merely a misdemeanor and punishable by fine and 
imprisonment ; but as the importauce dT throwing 
the protection of the law around commercial instm- 
saents became from time to time manifest^ Acts of 
Parliament were passed^ making the foi^ery of com* 
mercial instruments felony, punishable with death. 
It would serve only to perplex you were I to indi* 
eate which forgery is a misdemeanor and which a 
felony^ — ^which punishable as an ofience at common 
law, which by statute; but as n^rds the general bb- 
erarvations I may make^ be good enough to con- 
sider them equally api^icable to the one as wdl as 
te the other. 

In tiie above definitions the word '^make'* 

* 3 Inst. 169. t 4 Bkckst. 247. 

t 2 E.F.C. p. 852. 
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must be understood as meaning a false alteration of^ 
or addition to^ a genuine instrument^ as well as the 
entire fabrication of a false one. Thus^ to create 
a bill of exchange, by affixing to it falsely the name 
of one person as drawer^ and another as acceptor^ 
would be to make or forge the entire instrument. 
Suppose, however, the signature of the drawer to be 
genuine, and that of the acceptor to be false, the false 
adding of the name of the acceptor to an instru* 
ment genuine in its other parts would be such a 
^^ fraudulent making^^ as is contemplated in the de- 
finition. So would any fraudulent alieratioriy in- 
sertion, or erasure, of a figure, or even a letter, in 
any material part of a genuine instrument, provided 
a new operation was thereby given to it. Altering 
the date of a genuine bill of exchange after ac- 
ceptance, and thereby accelerating the time of pay- 
ment, has been held to be forgery.* So altering a 
bill payable at three, into one payable at twelve 
months, under the following circumstances : — 

A. being in want of 1000/, applied to B., who 
drew a bill for that amount, which A. accepted, 
payable three months after date. In a few days B. 
came to A. and said he could not get the 1000/. bill 
discounted, as it was too large, and proposed that 
two bills for 500/. each should be substituted. One 
bill for 500/. was drawn by B:, and accepted by A. 
B., upon this, pretended to destroy the 1000/. bill 
in A.^s presence, but did not do so in fact ; on the 
contrary, he subsequently altered it from a bill at 
three to a bill. at twelve months. It was held that 

♦ Master v. Miller, 4 T.E. 320. 
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this was forgery.* So if a person having the blank 
acceptance of another be authorised to write on it a 
bill of exchange for a limited amount^ and he Mnrite 
on it d bill of exchange for a larger amount^ with 
intent to defraud either the acceptor or any other 
person, this is forgery.f So where a party receives a 
blank cheque signed, with directions to fill in a certain 
amounty and to appropriate the instrument to a cer- 
tain purpose, and \ie fraudulently fills in a different 
amount, and devotes the cheque to other purposes, 
he commits forgery. J, 

As to the nature or description of the instruments 

in respect of which forgery may be committed, I 

may state generally that the counterfeiting of any 

document or writing with a fraudulent intent, 

whereby another may be prejudiced, is forgery 

within the meaning of the common law.§ Therefore, 

where a man was convicted of forging, for the purposes 

of deceit, another man^s name on a paper wrapper 

used on goods, the Court of Criminal Appeal decided 

it was no forgery, inasmuch as the wrapper was not 

a document or writing, the subject of forgery at 

common law, and quashed the conviction. |{ So in 

a case where the name of an eminent artist, for the 

purposes of fraud and deception, was painted on a 

picture.il 

It is not essential that the prejudice sustained 
should be of a pecuniary nature ; although that is 

* The King against Atkinson, 7 C. and P. 669. 

iThe Xing against Hart, 7 C. and P. 662. 
e Queen agamst Bateman, 1 Cox C.C. 186. 
§ 2 E.P.C. 861. 
II The Queen against J. Smith, 1 Dears, and Bell, 566. 
^ The Queen agaiust Closs, 1 Dears, and Bell 460. 
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usuallv the case. A firaudalent altjeratioa of public 
records or parish registers ; a fabrication of a tes- 
tiiBonial as to character ;* of a letter purportijag to 
be from a magistrate to the governor of a gaol^ 
ord^Dg the discharge of a prisoner; of a railway 
pass ;t of an order for the ddivery of goods^ have 
been held to be forgeries at common law. Most 
of the statutes which were enacted from time 
to time in reference to this offence were con- 
solidated into one Act^ passed in the first year of 
the reign of William IV., by yhich capital punish- 
ment was abolished in almost all cases (since entirely^ 
by statute 1 Vic. c. 84), and provision made for the 
better administration of the law in reference to this 
offence. You would not be interested by a detail of 
the various clauses of that enactment, and of the 
cases decided in reference thereto, neither would such 
be of any practical utility to yon, as a general reader. 

Various other statutes exist for the punishmait of 
persons guilty of ft»^ry of Bank Notes^ Exchequer 
Bills, East India Bonds^ &c.^ but a knowle^e of these 
can be of but slight interest to you compared with 
that which relates to mercantile instrnments, such 
as bills of exchange, promissory notes, and oVders for 
the payment of money or deUvery of goods. 

The statute by which these offences are now 
punished is the 1 Wm. IV., c. 66, the principal sec- 
tions relating to mercantile and other instruments 
being the third and tenth. By the third section it is 

* The Queen against Toshack, 1 Den. C.C. 492. The Queen 
against Sharman, 1 Dears. C.C. 285. The Queen against 
Moach, 1 Dears, and Bell, 650. 

t The Queen against Boult, 2 C. and £. 604. 
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enacted, " That if any peraon shall forge or alter, or 
shall offer, utter^ dispose of^ or put off, knowing the 
same to be forged or altered, any bill of exchange, 
or bank post bill, or any will^ testament, codicil, or 
testasnentary writing, or any bUl tif exchange^ or aa^f 
promissory note for the payment of money, or any 
indorsement on, or as»gnmait of, any bill of ex- 
change or poomissory note for the payment of 
money> or any acceptance of any bill of exchange, 
or any underUking, warrant, or order for the pay- 
meiDt of naoney, with intent in any of the cases 
aforesaid, to de&and,'' 8dc., every such offender shall 
be guilty of felony ; and, by the tenth section, '^ if 
any person shall forge, or alter, or shall offer, ntter, 
dispose of, or put off, knovring the same to be 
Sdrged, or altered, any warrant, order, or request for 
the delivery or transfer of goods, or for the delivery 
of any note, bill, or oth^ security for payment of 
money, with intent to d^raud any person what- 
soever, every soch person shall be guilty of 
felony,'^ &c. 

Forgery may be effected, as I have already ex- 
plained to you, dther by a complete &brication of a 
document, or a material alteratioil of a genuine one. 
In the case of forgeries of cheques, the latter mode 
is scenerally resorted to. A genuine blank is falsely 
mi^ in, and the name of the drawer forged, or hi 
genuine cheque altered by the fraudulent substitu- 
tion of a sum different from that which he had 
written. Although the counterfeiting of the name 
of an existing person is the mode by which forgers 
ordinarily seek to carry out their fraudulent designs, 
that is not invariably the case, for several instances 

k2 
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have occurred in which an entirely fictitious name 
has been adopted, but the crime is no less forgery. 
It is laid down as clear law by East, in his " Pleas of 
the Crown*^ (p. 957), and adopted at the present day, 
that ^^ the making of any false instrument which 
is the subject of forgery, with a fraudulent intent, 
although in the name of a non-existing person, is as 
much a forgery as if it had been made in the name 
of one who was known to exist, and to whom credit 
was due/' In a case where a prisoner had been 
convicted of indorsing a bill of exchange in a ficti- 
Horn name, the judges, on a reference to them, held 
unanimously, that a bill of exchange, drawn in fic- 
titious names, where there were no such persons 
existing as the bill imported, was a forged bill.* 
The same point was decided by the judges in 
Locketfa case, where the prisoner had forged a 
cheque upon a banker in the name of a fictitious 
person. The judges observed that it would be a 
very forced construction of the statute to say that 
the forgery of a fictitious name, with intent to de- 
fraud, was not within it.f So if a person write an 
acceptance in his own name to represent a fictitious 
firm, with intent to defiraud, it is a forged accept- 
ance; for if an acceptance represent a fictitious 
firm, it is the same as if it represented a fictitious 
person.f 

It is not necessary (says Mr. Boscoe) in order to 
render the act forgery, that the party should gain 

* Wilks's Case, 2 East, 957. 

t Lockett's Case, 1 Leacli 94. 

X The Queen against Eogers, 8 C. and P. 629. 
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any additional credit bv the fictitious name. A 
person named Taft was' indicted for forging an in- 
dorsement of a bill of exchange in the name of John 
Williams. It appeared that the prisoner having paid 
away the bill^ the holder applied to a banker to dis- 
connt it, which he refused to do, unless the holder 
would put his name upon it. This the holder de- 
clined to do^ but said he would get the person 
from whom he received it^ to indorse it. He accord- 
ingly applied to the prisoner^ who immediately in- 
dorsed it, " John Williams/^ which was a fictitious 
name, and the bill was discounted. On a case re- 
served, the judges were unanimously of opinion, that 
this was forgery within the statute ; for although the 
fictitious name was not necessary for the prisoner's 
obtaining the money; and his object in it, probably, 
was only to conceal the hands through which the 
bill had passed, yet it was a fraud both upon the 
holder and discounter, as the one lost the chance of 
tracing the biU, and the other the benefit of a real 
indorser. So where Taylor, having got possession 
of a bill indorsed in blank, gave a receipt for the 
amount in a fictitious name ; being indicted for this 
foi^ery, it was objected, that he gained no additional 
credit by the name he assumed. Being convicted, 
the case was reserved for the opinion of the judges, 
who, with one exception, unanimously held that the 
conviction was right. They said, that though the 
prisoner did not gain any additional credit by sign- 
ing the name he put to the receipt, as the bill was 
not payable to the person whose name was used, 
but indorsed in blank, it was still a forgery, for it 
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was done with intent to definmd the true owner a£ 
the faill^ and to prevent the poeeilnHiy of tracing the 
person by whom the mon^ was Teemed.* 

Cases have arisen in which a fictitious name bas 
been assumed and used bgr the party assoming it, 
and the question has arisen whether usii^ such ficti- 
tious name was forgery, and the test nsoally applied 
is this : did the prisoner assmne the fictitious name 
for the purposes of deception and fraud in the par- 
ticular transaction. The following cases^ taken firom 
Mr. Power's Boscoe^ well illustrate the application 
of this test : The prisoner Peacock was indicted for 
forging a bill of exchange, dated 3rd of April, 1812, 
in the name of Thomas White, as drawer. It ap- 
peared that the prisoner came to Newnham, on the 
21st March, 1813, where he introduced himself uncfer 
the name of White, and where he resided, under 
that name, until the 22d of May, officiating as curate 
under that name. On the 17th of April he passed 
away the bill in question. Mr. Justice Dallas told 
the jury that if they thought the prisoner went to 
Kewnham in the fictitious character of a cleigyman, 
with a false name, for the sole purpose of getting 
possession of the curacy and of the profits belonging 
to it, they should acquit him ; but if they were 
satisfied that he went there, intending firtmdtdefUly to 
raise money by bills in a false name, and that the ball 
in question was made in prosecution of such intent^ 
they should convict him. The jury convicted him 
accordingly, and found that the prisoner had formed 
the scheme of raising money by false bills before 
he went to Newnham, and that he went there 

* Taft and Taylor's Cases, cited in Rose. 494. 
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meaning to oomndt stidi firaud. The judges^ on a 
case reserved^ were of opiniou that where proof is 
given of a prisoner's real name^ and no proof of any 
change of name until the time of the fraud com* 
mitted^ it throws it upon the prisoner to show that 
he had before assumed the name on other occasions, 
and for different purposes. They were also of 
opinion, that where the prisoner is proved to have 
assumed a false name, for the purpose of pecuniary 
fraud connected with the forging^ drawings accepting^ 
or indorsing in such assumed name, it is forgery.* 

The prisoner, Samuel Whitet/y was indicted for 
forging a bill of exchange, drawn in the name of 
Samuel Milward. On the 27th of December, 1804, 
the prisoner came to the shop of the prosecutor, at 
Bath, and ordered some goods, for which, a few days 
afterwards, he said he would give a draft upon his 
banker in London, and accordingly he gave the bill 
in question. No such parson as Samuel Milward 
kept an account with the London banker. The pri- 
soner had been baptized and married by the name 
qS. Whiley, and gone by that name in Bath in the 
Jtdy preceding this transaction, and at Bristol the 
following October, and at Bath again on the 4th of 
December. About the 20th of that month he had 
taken a house in Worcestershire, under the same 
name ; but, on the 28th of December, the day after 
his first application to the prosecutor, he ordered a 
brass plate to be engraved with the name of " Mil- 
ward," which was fixed upon the door of his house 
on the following day. The prosecutoar stated that he 
took the draft on the credit of the prisoner, whofn 

* The King against Peacock, 1 Boss, and Ej., 278. 
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he did not know ; that he presumed the prisoner's 
name was that which he had written^ and had no 
reason to suspect the contrary ; and if the prisoner 
had come to him under the name of Samuel Whiley, 
he should have given him equal credit for the goods. 
In his defence, the prisoner stated that he had been 
christened by the name of Samuel Milward^ and that 
he had omitted the name of Whiley for fear of arrest. 
The judge left it to the jury to say whether the 
prisoner had assumed the name of " Mil ward '^ in 
the purchase of goods, and given the drafts with in- 
tent to defraud the prosecutor. The jury found the 
prisoner guilty, and the judges, upon a reference to 
them, were of opinion that the question of fraud 
being so left to the jury, and found by them, the 
conviction was right.* 

The prisoner, John Francis, was indicted for forg- 
ing an order for payment of money upon the bankers, 
Messrs. Praed and Co., iu favour of Mrs. Ward. On 
the 15th of August, the prisoner had taken lodgings 
at Mrs. Ward's house, under the name of Cooke, 
and continued there till the 9th of September, when 
he gave her the order in question, for money lent 
him by her. The order, which was signed '^ James 
Cooke,'' being reftised by the bankers, he said he had 
omitted the word ^^ junior,'' which he added ; but the 
draft was again refused, and the prisoner in the 
mean time left the house. The case was left by the 
judge to the jury, with a direction that they should 
consider whether the prisoner had assumed the name 
of Cooke with a fraudulent purpose, and they found 
him guilty. On a case reserved, all the judges who 

* The King against Whiley, 1 Russ. and Ry., 290. 
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urere present held the conviction right, and were of 
opinion that, if the name was assumed for the pur- 
pose of fraud and avoiding detection, it was as much 
a forgery as if the name were that of any other per- 
8(m, though the case would be different if the party 
had habitually used and become knoum by another 
name than his ownJ^ 

With respect to the apparent validity of the in- 
strument forged, it is only necessary to remark that, 
unless it bear a substantial resemblance to that which 
it purports to be, it cannot be said to be a forgery ; 
but you must not understand by this that because 
the fabrication of an instrument falls short of a 
good imitation it is therefore not a forgery. Far 
otherwise : for, '^ where the forgery,^' says Mr. East, 
" consists in counterfeiting any other known instru- 
ment, it is not necessary that the resemblance should 
be an exact one; if it be so like as to be calculated 
to deceive, when ordinary and usual observation is 
given, it seems sufficient. The same rule holds, in 
cases of counterfeiting the seals, and coining.^^f Thus, 
where the prisoner was indicted for forging a bank- 
note, and a person from the Bank stated that he 
should not have been imposed upon by the counter- 
feit, the difference between it and the true note being 
to him so apparent, yet it appearing that others had 
been deceived, though the counterfeiting was ill- 
executed, Mr. Justice Le Blanc held that this was 
a forgery.f 

The case of a man named Collicott illustrates this 

* The Kiag against Francis, 2 "Russ. by Greaves, 339. 

t 2 E.P.C. 858. 
t The King against Boost, 2 E.P.C. 960. 
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point still more dearly. He was a veadar of pateni; 
medidnesy and sold boxes of Dr. JebVs pills with 
the counterfeit label <m them. Manj of these 
connterfdt labeb were fonnd in his possession entire. 
They were of an oblong farm^ colonied with red ink 
similarly to the stamps for patent medicines issued 
by GoTemment^ and having like them at one end 
the word " Stamp/' and at the other end the word 
" Office,'' printed transversely ; and on a blank oa 
the first-mentioned end, printed longHndinaUy the 
words *^ value above Is,/' and on a Uank on the other 
end also printed longitudinally the words ''not exceed- 
ing 2*. 6rf./' as the 1^ stamps also have; and 
having in the centre a white drde, which in the 
counterfdt was all blank except that it bore the 
words '' Jones, Bristol/* printed thereon ; wh^eas^ 
in the l^al stamp that circular space was drcnm* 
scribed with a red ring, and inscribed with another 
smaUer red ring, and in the dicular qpace betweoi 
the two rings were printed the words ^* duty three- 
pence/' and on the space within the inner red ring 
on the l^al stamp was impressed in red ink the 
figure of a crown. When the prisoner used these 
stamps he cut out the circular space bearing the 
words '^ Jones, Bristol/' and pasted on the packets 
of medicine the two ends of the labd without the 
middle part, and concealed the defidency of that part 
by a waxen seal extending over it. Stamps were 
uttered in this state by the prisoner, affixed to the 
pills which he sold. Upon these fadts the jury found 
the prisoner guilty, and it was objected, on lus 
behalf, that the foiled stamp was not a suffidently 
near resemblance of the genuine stamp to constitute 
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foi^ery. Mr. Justice Grosb, in ddivering the opimon 
of the Courts said, " An exact resemblance or fac* 
rimile is not required to constitute the crime of forgery; 
for, if there be a su£Scient resemblance to show that 
a f^lse making was intended, and that the false stamp 
is so made as to haye an aptitude to deceive, that is 
sufficient. In this case the jury by their verdict 
have found that this stamp had a sufiBcient likeness 
to give it an aptitude to deceive, which is all the 
law requires/'* 

And so it has been decided over and over again, 
in cases of forgery of bills of exchange and other 
mercantile instruments. Even if the forger, by mis- 
take, counterfeit a wrong christian name, in putting 
the signature to a fabricated document, it will be no 
less a foi^ery, as where a man named Fitzgerald 
forged a will commencing, " I, Peter Perry,'' and 
used John for the signature; he was nevertheless 
convicted and executed.f On this point Mr. East 
adds : " Though a similarity to a common intent be 
sufficient, yet it is necessary that the forged instru- 
ment should in all essential parts bear upon the face 
of it the similitude of a true one, so that it be not 
radically defective and illegal in the very frame of 
it." J To follow out this branch of the subject would 
be neither interesting nor profitable to you. Legal 
refinements in respect of this, as well as every other 
offence, so thoroughly abound, that to present a 
tithe part of them to your notice would embarrass 
rather than assist you. 

* The King affainst C<dlicott, Russ. and R., 212, 229. 
f Fitzgerald's Case, cited in Power's Rose. 485. 

t 2 KP.C. 952. 
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In reference to the terms in the statute, '^ under- 
taking, warrant, or order for the payment of money /^ 
the judges laid it down as a rule that "any instrument 
for payment under which, if genuine, the payer may- 
recover the amount against the party signing it, may 
properly be considered a warrant for the payment of 
money, and it is equally this, whatever be the state 
of the account between the parties, and whether the 
party signing it has, at the time, funds in the hands 
of the party to whom it is addressed, or not/^* 

" To constitute an order for the payment of money, 
within the statute, it is not necessary that the in- 
strument should specify in terms the amount ordered 
to be paid. Where the order was, ' Pay to Mr. H. Y. 
or order, all my proportions of prize-money due to me 
for my services on board his Majesty's ship Leander* 
it was objected that this was not an order for the 
payment of money, as no sum of money was men- 
tioned, but the prisoner was convicted, and the 
judges held the conviction right. 

" In the construction of the words ' warrant' and 
' order' for the payment of money, it has been held 
that instruments, which in the commercial world 
have peculiar denominations, are within the meaning 
of those words, if they be, in law, orders or warrants. 
Thus, a bill of exchange may be described as an 
order for the payment of money, for every bill of 
exchange is, in law, an order for the payment of 
money, though not vice versd. So a bill of exchange 
is a ' warrant for the payment of money/ and may 
be described in an indictment as such, for, if genuine, 
it would be a voucher to the bankers or drawers for 

* Vivian's Case, 1 C. & K. 719. 



OF FORGERY. 141 

the payment/'* So, a cheque is an order for the pay- 
ment of money, even though it be post-dated. 

A forged paper purporting to be an authority 
signed by three officers of a benefit dub, to receive 
the money of the club lodged in a bank, was held, 
on a case reserved, to be well described either as a 
warrant, or as an order for the payment of money. 

If, however, the forged instrument does not, upon 
its face, purport to be an order, and the person in 
whose name it is drawn has no right to command 
paymient, it is not an order for the payment of money 
within the meaning of the statute ; but, on the other 
hand, if, upon its face, it does purport to be an 
(yrder which the party has a right to make, it is 
such an order as is contemplated in the Forgery Act, 
and so even if the party whose name is assumed as 
signing it have no such right, or do not exist ; for 
it matters not whether the person exist or not, or 
has the right to draw such an order, for the order 
assumes those facts, fraud may be effected by it, and 
therefore it is a forgery. These remarks are appli- 
cable generally to the question what is a warrant or 
order for the delivery of goods, or for the payment 
of money. 

You have now, I hope, a general notion, which is 
all I seek to impart to you through these pages, of 
the law of forgery. You have seen what, in the eye 
of the law, constitutes this offence, and it only remains 
for me to remark that iii this, as in other alleged 
offences, the accused is presumed to have acted with a 
corrupt mind and intention — an intent to defraud. 
Here, again, the old maxim comes with great force : 

* Power's Rose. 505. 
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every man is presumed to intend the natural conse- 
quence of his acts. If a person without any authority 
afiSx the name of another to a negodable instrunaeut^ 
such as a bill of exchange^ put that into circulation^ ajid 
obtain money thereby^ he is presumed to intend the 
natural consequence of that act — ^the prejudice of 
another^^ right — ^for, in the event of his not being 
«ble to pay it at maturity^ on the forgery being 
discovered^ the person from whom he received the 
money must suffer ; not the person whose name is 
forged^ as I need scarcely stop to tell you, as a man 
of business. So, in the case of a successful presen- 
tation of a foiled cheque, the bank and not the cus- 
tomer su&rs the loss. 

A fraudulent intent on the part of the forger has 
often been gravely questioned by counsel when d^end- 
ing persons who had forged the names of firiends, fully 
relying upon their Own ability to take up the bills or 
notes before maturity, but whose anticipations had 
laoled; or who, '^ relying on the kindness of another 
(a near relation for instance), had used his name on 
a bill without authority, trusting that such individual 
would pay it rather than there should be a criminal 
prosecution.'' But such suggestions rarely, if ever, 
prevail,aud they certainly never ought to, in this com- 
mercial community, against that sound common-sense 
presumption of which I have so often reminded yon. 
Otherwise all confidence would be destroyed. And 
while on this subjeet of using another's name without 
his authority, I would suggest the propriety of an exer- 
cise of greater caution on the part of commerdd 
men in allowing others to sign their names, even 
'* per procuration." The defence of men charged 
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^th forgery has often succeeded when it should not^ 
by reason of the fact that the prosecutor had been 
in the habit of permitting this practice, upon which 
has been based the suggestion that the prisoner 
either had, or supposed he had, an authority in the 
particular instance in question. Vulgar adages 
frequently contain a vast amount of wisdom in few 
words :— " An ounce of prevention is bett^ than a 
pound of cwre/' So much for the act of Forgery. 

The subject of uttering foi^d instruments I shall 
dismiss with the remark that the essence of the 
o&nee is a fall knowledge on the part of the utterer 
i?iat the document is forged^ and a passing it off with 
intent to defraud ; and fen* the principle of the law 
in reference to guilly knowledge and fraudulent 
intent, I refer you bad^ to the first chapter, and to 
that upon Fraud. 
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CHAPTER VII. 

OF FRATTDXILENT BANKRUPTCY. 

■ 

The Bankrupt Laws are based upon principles of 
justice and mercy. For creditors is secured the 
equitable distribution of the bankrupt's estate, while 
the latter, if he conform to the reasonable require- 
ments of the law, is protected from molestation, 
freed from liability, and placed in a position to com- 
mence the world afresh and untrammelled. No 
man, however unfortunate, has anything to dread in 
yielding to unavoidable pressure, and placing himself 
in the Court of Bankruptcy, provided his transac- 
tions in business will bear investigation. "When, 
therefore, tossed in the sea of commercial troubles, 
he can no longer hope successfully to contend with 
difficulties which beset him ; when shipwreck and 
total loss appear inevitable ; duty to his creditors 
and his own interest alike require that, ere his 
estate be entirely dissipated, he shall declare him- 
self vanquished^ and seek that haven in which 
he will receive not only immediate shelter from 
the storm, but protection from future annoyance 
or persecution. But, as in honorable warfare, 
so here, all must be fairplay — no treachery. If 
you seek certain advantages in the shape of im- 
munity from past liability, and a charter to trade 
anew in the commercial world, you must at least 
entitle yourself to such high privileges by submit- 
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ting to the test^ whether you have acted honor* 
ably by your creditors; if so, well and good. If, 
however, the result of the inquiry prove that you 
have acted in violation of those rules of common 
honesty which should be the landmarks and the 
beacons of every man in his dealings with his fellaw- 
man, then, indeed, the law will no longer protect 
but visit with punishment, more or less severe, him 
who has so transgressed. So heinous was the frau- 
dulent conduct of a bankrupt merchant or trader re- 
garded in the last century, that the punishment of 
death attached to offences which are now, in the 
ameliorated condition of the law, punishable by penal 
servitude or imprisonment. 

"Bankrupt^' is said to be derived from two 
Latin words, bancus, a counter or bench, and rupttis, 
broken; signifying that the bench or counter at 
which the trader carried on his business, is broken 
— or, as we say now-a-days, the establishment is 
broken up. *' Fraudulent bankruptcy'^ is a phrase 
generally used to denote fraudulent conduct coming 
within the purview of the criminal law, and to 
which penal consequences attach. In a more com- 
prehensive, and I think more correct, sense, bearing 
in mind the true meaning of the word frauds it 
applies to all such misconduct as renders the 
bankrupt, under section 256,^ liable to the total re- 

* The commercial world cannot be too well acquainted with the 
section above referred to ; hence I transcribe it without abridg- 
ment : — " If at any sitting or adjourned sitting for the allowance 
of the certificate of any oankrupt, it sliall appear that he has 
committed any of such offences [hereinafter enumerated], the 
court shall refuse to grant such certificate, or shall suspend the 
same for such time as it shall think fit, and shall in like manner 
refuse to grant the bankrupt any further protection. 

L 
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fns&l of a Certificate^ whether he be liable or not to' a 
criminal prosecntion in respect thereto. However 
that may be^ I shall confine my observations strictly 
to those acts which bring a bankrupt within the 
operation of the penal sections^ as they are called^ of 
the statute which now regulates proceedings in 
bankruptcy — ^the 12 and 13 Vic. c. 106— the short 
title of which is, ^^The Bankrupt Law Consolidation 
Act, 1849/' by which most, if' not all, the previous 
statutes relating to bankruptcy were repealed, re- 
embodied, and consolidated into this one, which con- 
tains no less than two hundred and seventy-eight 

Offences referred to : — 

1. If the bankrupt shall at any time after the issuing of the 
fiat or filing of the petition for adjudication of bankruptcy, or 
within two months next preceding the issuing of such fiat or the 
filing of such petition, with intent to conceal the state of his 
affairs, or to defeat the objects of the law of bankruptcy, have 
destroyed any book, paper, deed, writing, or other docunient 
relating to his trade, dealings, or estate. 

2. If the bankrupt shall with the like intent have kept or 
caused to be kept false books, or have made false entries m, or 
withheld entries from, or wilfully altered or falsified any book, 
paper, deed, writing, or other document relating to his trade, 
dealings, or estate. 

3. u the bankrupt shall have contracted any of ids debts by 
any manner of fraud or by means of false pretences, or shall by 
any manner of fraud or by means of false pretences have obtained 
the forbearance of any of his debts by any of his creditors. 

4. If the bankrupt shall at any time within two months next 
preceding the issuing of the fiat, or the filing of the petition for 
adjudication of bankruptcy, fraudulently, in contemplation of 
bankruptcy, and not under pressure from any of his creditors, 
with intent to diminish the sum to be divided among his cre- 
ditors, or to give an undue preference to any of his creditors, 
have paid or satisfied any such creditor, wholly or in part, or 
have made away with, mortgaged, or charged any part of his 
property, of what kind soever. 

5. If the bankrupt shall, at any time after the issuing of the 
fiat^ or the filing of the petition for adjudication of bai^mptcy. 
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doaoes, besides scheduleB, from Sdiedtde A right 
througli the whole alphabet^ and <m to jB i / 

By three sevaral fiections^ 251, 1252, 253, the 
offisnces axe defined, touching each of which it is my 
intentiou to give yon some general infcmnation. 
But before proceeding to do so I wish yon to under- 
atand that the groundwork of a prosecution under 
tliis Act of Parliament is, that the person accused 
lias been legaUy and duly adjudicated a bankrupt, 
Proof of this fact is always a preliminary step in 
trials of frandolent bankrupts. 

These offences are made felonies, and the first in 
order consists in not surrendering (having no lawful 

and with intent to diminisli the snm to be diyided amon^ his 
creditors, or to give an imdne preference to any of his creditors, 
have concealed irom the Court or his assignees, any debt due to, 
or from him, or have concealed or made away with any part of 
his property of what kind soever. 

6. If the bankropt shall, nnder his bankmptcy, or at any meet- 
ing of his creditors, within three months next preceding the 
issuing of the fiat, or the filing of the petition for adiudication of 
bankruptcy, have attempted to aeooimt for any of his property 
by fictitious losses or expenses. 

7. If the bankrupt shall, within six months next preceding the 
issuing of the fiat, or the filing of the petition for adjudication 
of bai^ruptcy, have put any of his creditors to any unnecessary 
expense by any vexatious and frivolous defaice or delay to anj 
suit, for the recovery of any debt or demand, provable under his 
bankruptcy, or shall be indebted in costs incurred in any action 
or suit so vexatiously brought or defended. 

8. If the bankrupt shall, at any time after the issuing of the 
fiat, or the filing of the petition for adjudication of bankruptcy, 
have wilfully prevented or withheld the production of any book, 

Saper, deed, writing, or other document relating to his trade, 
ealings, or estate. 

9. M the bankrupt shall, during his trading, have wilfully, 
and with intent to conceal the true state of his affairs, omitted 
to keep proper books of account, or shall wilfally and with in- 
tent to conceal the true state of \a& affairs^ have kq>t. his books 
imperfectly, carelessly, and negligently." 

l2 
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impediment^ the proof Trhereof lies on the bankrupt) 
to the Court of Bankruptcy before three o'clock p.m. 
of the day limited for his surrender^ or at the hour^ 
and upon the day, allowed him for finishing his 
examination, after notice served upon him in the 
manner prescribed ; and for this ofience he is liable 
to penal servitude for life, or imprisonment, in the 
discretion of the Court. This may seem a severe 
measure of justice, but it really is not so, when we 
reflect upon the immense mischief which may accrue 
to the creditors of a bankrupt who may abscond, and 
thus avoid an examination as to his property, efiects, 
&c. At such examinations disclosures may be made, 
or information elicited, of the greatest importance, 
through which large assets may be realised, the 
existence of which was hitherto unknown and un- 
suspected. 

The second offence, attended with a like punish- 
ment, is declared in these words : '^ If any such 
bankrupt, upon such examination, shall not discover 
all his real and personal estate, and how and to 
whom, upon what consideration, and when, he 
disposed of, assigned, or transferred any of such 
estate (and all books, papers, and writings relating 
thereto, except such part as shall have been really 
and bond fide before sold and disposed of in the way 
of his trade, or laid out in the ordinary expenses of 
his family ;)" he shall be deemed guilty, &c. 

The third offence consists of a non-delivery to the 
Court by the bankrupt on such examination of all 
such part of his estate, and all books, papers, and writ- 
ings relating thereunto, as shall be in his possession^ 
custody, or power (except the necessary wearing 
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apparel of himself^ his wife, and children), and is 
punishable in like manner as the two preceding 
offences. 

The fourth offence is defined thus : " If any such 
bankrupt shall remove, conceal, or embezzle any part 
of such estate to the value often pounds or upwards, 
or any books of account, papers or writings re- 
lating thereto, with intent to defraud his creditors, 
every such bankrupt shall be deemed guilty of 
felony,^^ and punishable by penal servitude for life 
or imprisonment. Upon general principle, the acts 
mentioned in the above section must be wilful^ and, 
as we have seen by the very words of the last para- 
graph, the removal or concealment of property must 
be with intent to defraud the creditors. It was once 
thought that a concealment or removal such as is in- 
dicated by the statute, if made before the last exa- 
mination, might be purged by a disclosure at the 
last examination ; but that notion is no longer sus- 
tainable : if the bankrupt at any time after being 
duly adjudicated to be such shall remove or conceal 
property with intent to defraud, he is guilty of 
a felony, notwithstanding he may make a clean 
breast, as it is called, of the whole matter, at the 
last examination.* 

The two hundred and fifty-second section makes 
it a misdemeanor for the bankrupt either in con- 
templation of bankruptcy, or after an act of bank' 
ruptcy committed, or with intent to defeat the object 
of the law relating to bankrupts, " to destroy, alter, 
mutilate, or falsify any of his books, papers, writings, 
or securities j or make, or be privy to the making of, 

♦ Conrtivron v, Mennier, 6 Bxch. R., 74. 
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any false or fraudulent entry in any book of account, 
or other document, with intent to defraud his cre- 
ditors," and affixes to this oflFence the punishment 
of imprisonment for a period not exceeding three 
years. 

Every commerdal man will feel that the next sec- 
tion is entitled to most grave consideration. It is 
very comprehensive in its terms, and should serve as 
a solemn caution to those whose utter insolvency is 
well known to themselves, though, perhaps, not even 
suspected by others, not to go on trading '' hoping 
against hope'' for the mere purpose of keeping up 
appearances and deferring the evil day. Whatever 
may be said to the contrary, or in extenuation of 
this conduct, such a course is regarded, very properly, 
as pursued with no other intent than to defraud 
the owner of his property — ^how can it be said 
to be otherwise when it is, as those whose duty 
is to investigate these matters well know, the case 
every day, that men in trade, living luxuriously, 
to their own knowledge hopelessly insolvent, " under 
the false color and pretence of carrying on busi« 
ness,'' buy goods on credit at twenty shillings, 
send them to an auction-room, and sell them for 
twelve ! The section (253) is in these words : — ** If 
any bankrupt shall, within three months next pre- 
ceding the date of the fiat, or the filing of the 
petition for adjudication of bankruptcy, under the 
fidse color and pretence of carrying on business and 
dealing in the ordinary course of trade, obtain on 
credit from any other person any goods or chattels 
with intent to defraud the owner thereof, or if any 
such bankrupt shall, within such time and with such 
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intent, remove, conceal, or dispose of any goods or 
chattels so obtained, knowing them to have been so 
obtained, every such bankrupt shall be deemed guilty 
of a misdemeanor, and on conviction be liable to 
imprisonment for a term not exceeding two years, 
with or without hard labour,^' Sec. 

By the 254th section, provision is made for the 
examination, upon affirmation, of bankrupts and 
their wives, and for their punishment, in like 
manner as if convicted of perjury, in the event of 
either giving false evidence.* 

I have now laid before you the material portions 
of the Act which affect the criminal conduct of 
bankrupts, with such general information and re- 
marks as 1 have deemed necessary to convey to you a 
tolerably accurate notion as to what, in a legal sense, 
is meant by the phrase '^ Fraudulent Bankruptcy/' 
With the application of the statute to particular 
facts, the proofs necessary to sustain convictions for 
any of the offences enumerated, and the technicali- 
ties of the subject, I do not trouble you, inasmuch as 
these are points with which you would not be 
interested. 

* Sec. 254. " Any bankrupt, or bankrupt's wife, who shall, upon 
any examination upon affirmation, or after making and signing the 
declaration authorised or directed by this or any other Act re- 
lating to bankrupts, and any person who shall upon any examinsi- 
tion upon oath or affirmation, or in any affidavit or deposition or 
solemn aiffirmation, so authorised or (firected, or in any affidavit 
or deposition, or solemn affirmation, wilfully or corruptly give 
false evidence, or wilfully and corruptly swear or affirm anything 
which shall be false, bein^ convictea thereof, shall be liable to 
the penalties of wilful and corrupt perjury." 
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CHAPTER VIII. 

OF RECEIVING PROPERTY KNOWING IT TO HAVE 
BEEN STOLEN OR OBTAINED BY FRAUD. 

This subject will receive but very slight notice^ in» 
asmuch as no information which I could impart can 
serve to enable you to prevent a person who has 
stolen^ or obtained from you by iraudulent artifice^ 
your property^ disposing of it as he may think 
fit. At the same time it is right you should have 
a correct notioa of the law in reference to this 
offence^ which in the popular mind is often erro- 
neously blended with that of actual theft : the dif- 
ference between the two beings that a man cannot 
be said to be a receiver unless the property be trans- 
ferred wholly to his possession^ and be wholly out 
of the possession of the thief. I mention this 
rather as a matter of general information appertain- 
ing more to the science^ so to speak^ of the law^ 
than as likely to be of any practical utility to you. 
The law^ as it is at this moment^ is contained in the 
7 & 8 Geo. IV. c. 29, and is in these words :—'' If 
any person shall receive any chattel, money, or 
valuable security, or other property whatsoever, the 
stealing or taking whereof shall amount to a felony, 
either at common law, or by virtue of this Act, such 
person knowing the same to have been feloniously 
stolen or taken, every such receiver shall be guilty of 
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felony, and liable to penal senritnde or imprisonment 
at the discretion of the Courf And in reference to 
the receipt of property obtained by frandulent and 
&lse pretences, tiie fifty-fifth section enacts, " If any 
person shall receive any chattd, money, yalnable 
security, or other property whatsoever, the stealing, 
taking, obtaining or converting whereof is made an 
indictable misdemeanor by this Act, such person 
knowing the same to have been unlawfully stolen, 
taken, obtained, or converted, every such receiver 
shall be guilty of a misdemeanor/' 

The gist and essence of this offence consist in the 
receipt with a full knowledge at the moment of re- 
ceipt, that the property was stolen or fraudulently 
obtained. 

In order to convict any person of this offence, 
the preliminary step is to establish that the pro- 
perty was stolen, or unlawfully obtained by some 
other person than the prisoner. This may be done 
whether the thief or swindler be amenable to justice 
or not, for in some cases the thief succeeds in 
evading justice, and it would be too bad in such 
a case if the receiver were therefore to escape, 
for it is truly said, if there were no receivers there 
would be fewer thieves. Indeed, until the reign of 
William and Mary, a receiver of stolen property was 
punishable only as for a misdemeanor, unless he 
harboured the thief as well as received the goods. 
In that reign the offence was made felony. Subse- 
quently other statutes were passed in the reign of 
Queen Anne and in the reign of George the Third, 
but all were repealed and consolidated by Sir Robert 
Peel in the Act just cited, by which receivers may 
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be dealt with and pnnisbed as for substantive offences 
irrespective of the thief or swindler. 

Now^ as I have already intimated^ the essence of this 
offence is the guilty knowledge on the part of the re- 
ceiver. The bare receipt^ therefore^ of goods^ although 
the subject of robbery or fraud,* is no offence, unless 
that receipt be with a knowledge of the fiict of felony 
or fraud. But here, as I had occasion to remark 
when upon the question of intent, we cannot peep 
into the mind of man, so direct proof of the know* 
ledge on the part of the receiver that the property 
was stolen or fraudulently obtained can seldom be 
obtained. If he be present aiding, or in such a 
position as to be in a condition to aid, the thief 
or swindler in the very act, or have counselled and 
abetted lum to commit the offence, he is a prin- 
cipal, and may be convicted and punished as such ; 
but unless a receiver shall be overheard speaking 
of the property as knowing that it was stolen, or 
we can conceive a man present witnessing the 
theft, at such a distance as to be unable to 
render assistance, as for instance looking on a mile 
off through a telescope, one cannot very well ima- 
gine how proof can be afforded of direct knowledge 
that the property was stolen. Here then we must 
form our opinion by having regard to the circum- 

* But the tnere possession of certain government stores is made 
unlawful b^ special statutes, by which positive proof of innocent 
possession is required at tie kands of the acettsed, in the shape of 
a certificate from the Commissioners of the Navy, Ordnance, or 
Victualling Office, setting forth the quantities of such stores, and 
the fact that they had been sold by the said Commissioners, or 
otherwise setting forth the reason or occasion of such goods 
coming into the possession of the person in whose possession 
they may be founa. 9 and 10 Wm. III. c. 41. 
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stances of the case^ and the condact of the sns* 
pected receiver. And upon this point I have great 
pleasure in placing before you the remarks of one of 
high authority^ Mr. Alison^ whose name I have 
already introduced, and from whose valuable work 
i have already quoted. In treating of this offence 
he says : 

'^ Owing to the jealousy and caution so necessary 
in this sort of traffic, it often happens that no ex* 
press disclosure is made, and yet the illegal acquisi- 
tion of the articles in question is as well understood 
as if the receiver had actually witnessed the depreda- 
tion. In this, as in other cases, therefore, it is suf- 
ficient if circumstances are proved, which to persons 
of ordinary understanding, and situated as the pri- 
soner was, must have led to the conclusion that they 
were illegally acquired. Thus, if it be proved that 
the prisoner received watches, jewellery, lai^e quanti- 
ties of money, bundles of clothes of various kinds, 
or moveables of any sort, to a considerable value, 
from boys or other persons destitute of property, and 
without any lawful means cf acquiring them; and 
especially if it be proved that they were brought at 
untimely hours, and under circumstances of evident 
toncealment, it is impossible to arrive at any other 
conclusion, but that they were received in the full 
understanding of the guilty mode of their acquisi- 
tion. This will be still further confirmed, if it ap- 
pear that they were purchased at considerably less 
than their real value, concealed in places not usuaUy 
employed for keeping such articles, as under beds, in 
coal cellars, or up chimneys; if their marks be 
effaced^ or false or inconsistent stories told as to the 
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mode of their acquisition. And it is a still farther 
ingredient towards inferring guilty knowledge, if 
they have been received from a notorums thief y or one 
from whom stolen goods have, on previous occasions, 
been received/^* 

And here, I may observe, the object the receiver 
may have in receiving the property, provided he 
knows that it was unlawfully obtained, is perfectly 
immaterial. It may indeed be without any inten- 
tion to derive a pecuniary benefit, as to assist the 
thief, from mere motives of friendship, by concealing 
the property till a convenient time for removing it 
elsewhere. Mr. Baron Gurney said, in the case of 
a man named Davis, whom he tried for this offence, 
— '^ If the receiver takes, without any profit or ad- 
vantage, or whether it be for profit or not, or merely 
to assist the thief, it is precisely the same.''t And 
Mr. Justice Taunton said, in a case tried by him in 
the same year,-" If a receiver of stolen goods re- 
ceive them for the mere purpose of concealment, 
without deriving any profit at all, he is just as much 
a receiver as if he had purchased them.^^ j: And, says 
Mr. Alison, ** If the prisoner once receive the goods 
into his keeping, it is immaterial upon what footing 
this is done, whether by purchase, pledge, barter, or 
as a mere depository for the thief.^^ 

Besides conveying a superficial knowledge of the 
law on the subject of the felonious receipt of pro- 
perty, the perusal of this chapter will^ I trust, have 
the beneficial effect of putting tradesmen on their 

* Alison's Principles of the Crown Law of Scotland, 330. 

t Davis's Case, 6 C. and P., 178. 

X Richardson's Case, 6 C. and P., 335. 
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guard against purchasing property unless in the 
ordinary course of trade^ from well known and 
respectable persons. The law, very properly, looks 
upon all transactions of an irregular kind with 
a very jealous eye. Property must be pro- 
tected — facilities for its conversion into money by 
thieves and swindlers, abound in this great metro- 
polis, and the utmost vigilance of the police is 
insufficient to suppress the gigantic evil. Hence it 
behoves every honest tradesman, as well for the public 
good as for his own sake — ^lest he be wrongfully 
suspected and charged with this offence, — to turn 
a *'deaf ear^^ to alluring propositions made by 
strangers to purchase a ^^ cheap lotof damaged goods,'^ 
or property, which the vendor declares he '^ is obliged 
to sacrifice in consequence of a sudden pressure for 
ready money .^' Let the honest trader never buy 
except in open market, from persons whom he knows, 
and who know him, and he will run no risk of 
standing at the bar of a criminal court, charged 
with '* receiving goods knowing them to be stolen ;'^ 
on the other hand, if he do otherwise, he knows 
the danger and the penalty : and if convicted by a 
jury of his fellow-tradesmen, although innocent, a 
recollection that he had deviated from the beaten 
path, and failed to act with proper caution and 
circumspection, must cause him to feel that he has 
himself alone to blame. 
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CHAPTER IX. 

OP CON SPI RACY. 

Evjs&Y one of the offences of which I have treated 
in the foregoing pages may bq the subject of the 
last to which I shall call your attention — Con«*- 
spiracy. 

Conspiracy, as understood in a legal sense^ was 
defined by Mr. Baron Alderson to be '^a crin^ 
which consists either in a combination and agree- 
ment by persons to do some ill^al act^ or a combina-i- 
tion and agreement to effect a legal pui^ose by illegal 
means.'' In this office, as in every other^ there is , 
some ruHng feature, some one of its ingredients 
which constitutes, as it were, the ^' comer stone*' of 
the structure. Here you cannot fail to have ob- 
served, on reading the definition, that the " combi^ 
nation and i^reement of persons" is the very gist 
and essence of conspiracy. It is therefore obvious 
that one person, unless connected with another or 
others, cannot be guilty of this offence ; tiiere must 
be two, at least, and there may be an indefinite 
number. A man and his wife cannot be guilty of 
conspiracy, because they are considered by the law 
as one person, except under circumstances to which 
it is unnecessary here to advert. But if they be 
associated with others, then the wife may be con- 
victed as a co-conspirator with some of the others. 
So jealous is the law in respect of combinations of 
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persons^ thai an association of men to do either an 
nnlawfol act^ or even a lawful act by unlawful 
means^ is declared to be an offence, although 
nothing be done in pursuance of the agreement or 
confederacy. It is said by high authority^'*' '' An 
agreement by several to do a certain thing may be 
ike subject of an indictment for conspiracy, though 
the same thing done separately by the several intU^ 
vidualSy without any agreement between themselyes, 
foould not be illegal^ as in the case where several 
persons conspired to hiss at a theatre^ Lord Mans* 
YIELD held it indictable^ though each might have 
hissed separately : for^ if several persons concur in 
the act, they will all be guilty of a conspiracy, not- 
withstanding they were not previously acquainted 
with each other.*' 

The question is one of too much nicety to be 
entered upon here, as to the precise nature of the com* 
bination of individuals for the purpose of carrying 
out a special object which will render them amenable 
to the criminal law as conspirators. We live in a 
different age to that in which Lord Mansfield 
flourished, and the opinions pronounced from the 
Bench in his days must be taken in connexion 
with the times in which he lived. Political bias in- 
fluenced more or less the purest minds, and neigh- 
bouring continental influences caused every meeting 
of persons, even for the exercise of their consti- 
tutional right to discuss public matters, to be regarded 
by those then in power with an instinctive dread that 
some horrid plot was being concocted. But with con- 

* 2 Greave's Russ. -6748. Citing the observations of Lord 
Makskelb and Mr. Justice 6ros£. 
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spiracles having a political tincture we liave nothing 
whatever to do. These cursory allusions to the past 
have beeu made by me^ simply with a view to iii- 
form you how it happened that conspiracy was 
treated in so comprehensive and strict a manner in 
days of yore. 

As to journeymen conspiring to compel masters to 
raise their wages^ it is said^ '^each may insist on his 
own wages being raised, but if several meet for the 
same purpose, it is illegal, and the parties may be in- 
dicted for a conspiracy.^^ Therefore a combination 
amongst workmen not to work, and to prevent 
others from working, except at certain wages ; or to 
compel masters to discharge such men ; are con- 
spiracies within the meaning of the law. And it 
seems that if masters combine together by unfair 
means to lower the rate of wages^ they are equally 
liable to be indicted for a conspiracy as the men who 
conspire to raise them; and justly so. 

The late Lord Chief Justice Tindal^ when pre- 
siding at a Special Commission held at Stafford, in 
1843^ to try workmen and others charged with 
riotously demolishing houses, made the following re- 
marks on this important subject^ in his charge to 
the Grand Jury : he said^ " The first observation 
that arises is, that if the workmen of the 
several collieries and manufactories, who com- 
plained that the wages which they received were 
inadequate to the value of their services, had as- 
sembled themselves peaceably tc^ether for the pur- 
pose of consulting upon, and determining the rate 
of wages or prices which the persons present at the 
meeting should require for their work, and had en- 



OP CONSPIRACY. 161 

tered into an agreement amongst themselves for the 
purpose of fixing such rate, they would have done 
no more than the law allowed. A combination for 
that purpose and to that extent (if^ indeed^ it is to 
be called by that name) is no more than is recognised 
by the 6 Geo. 4, c. 129, by which statute also ex- 
actly the same right of combination, to the same ex- 
tent^ and no further, is given to the masters, when 
met together, if they are of opinion the rate ot 
w^es is too high. In the case supposed, that is, a 
dispute between the masters and the workmen, as 
to the proper amount of wages to be given, it was 
probably thought by the legislature, that if the work- 
men on the one part refused to work, or the masters 
on the other refused to employ, as such a state of 
things could not continue long, it might fairly be 
expected that the party must ultimately give way 
whose pretensions were not founded in reason and 
justice ; the masters if they offered too little, the 
workmen if they demanded too much.^^* 

The law of conspiracy, if administered carefully, 
extreme caution being required that it shall not be 
perverted to improper purposes, is one of very 
wholesome operation. 

A recent trial before Lord Campbell, in the 
Court of Queen^s Bench, which, at the time, almost 
entirely engrossed public attention, may be referred 
to as an instance of the great benefit to society 
which may be derived from prosecutions for this 
offence. In no other way could the parties to the 
gigantic frauds disclosed in the course of that pro- 
tracted and memorable investigation, have been 

« Can. and M. 662. («.) 
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made responsible to the criminal laws of their 
country. 

It often happens that two or more evil-doers 
agree to perpetrate some crime, or efifect some fraud, 
each taking a different part in the transaction; bat 
by timely discovery, or in consequence of some 
fortunate mismanagement on their part, the design 
is frustrated, and the whole scheme proves abortive. 
Suppose, which is frequently the case, no one act 
of any one of this band of miscreants is cognizable 
by the criminal law, the common purpose of the 
whole being defeated : unless by means of indicting 
them for a conspiracy to do that which, happily, 
they were prevented doing, they must escape all 
punishment. The "combination and agreemenf^ 
to do the deed constitute the offence, though 
the end be not accomplished : the frauds of an asso- 
ciation of swindlers are often reached and punished in 
this manner; the punishment attaching to a con- 
viction being justly very severe. 

As illustrative of the purposes to which the law 
of conspiracy has been held to be applicable. Sir 
William Russell* tells us " the conspiring to ob- 
struct, prevent, or defeat the course of public justice; 
to injure the public health, as by selling unwholesome 
provisions ; or to effect any public mischief, as by 
raising the price. of public funds by illegal means; 
and all confederacies whatsoever wrongfully to pre- 
judice a third party, are highly criminal at common 
law/' So is conspiring to charge a person with the 
commission of an offence, whether the object be to 
extort money from him, or merely to subject him to 

* 2 Kuss. by Greaves, 674. 
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pain and ignominy. Indeed, there is a case reported^ 
where one Macdaniel and others conspired to charge 
an innocent man with robbery, for the purpose of 
receiving a reward which had been offered, and the 
unhappy man was convicted and executed.* 

A combination amongst persons, by indirect 
means, to prevent a man carrying on his trade, and 
thereby impoverish him, has been held to be a con* 
spiracy at common law; and Lord Mansfield 
said he considered it to be in restraint of trade, and 
80 affecting the publicf It was held by the same 
]earned judge that, though persons in possession of 
goods may sell them at such prices as they indi^ 
vidually may please, yet if they confederate, and 
agree not to sell them under certain prices, it is a 
conspiracy.^ Where, in an action for libel, it 
appeared that certain brokers were in the habit of 
agreeing together to attend sales by auction, and 
that one of them only should bid for any particular 
article, and that after the sale there should be a 
meeting, consisting of themselves only, at another 
place, to put up to sale among themselves, at a fair 
price, the goods that each had bought at the 
auction, and that the difference between the price at 
which the goods were bought at the auction and the 
fair price at this private re-sale, should be shared 
amongst' them, Mr. Baron Gurney said, " Owners 
of goods have a right to expect at an auction that 
there will be an open competition from the public; 
and if a lot of men go to an auction, upon an a^ee- 
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* 1 Leach, 45. 
Turner's case, 13 East, 228. 
Eccles' case, 1 Leach, 274. 
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ment amongst themselves of the kind that has been 
described, they are guilty of an indictable ofiFence, 
and may be tried for a conspiracy/^* This practice 
is commonly known amongst a certain class of 
brokers as the " knock out/' 

The following cases have been collected and 
quoted by Mr. Boscoe, in which the persons charged 
were convicted of conspiracy : — 

Three persons conspired, that one should write 
his acceptance on a pretended bill of exchange, in 
order that the second might, by means of this 
acceptance, and of the indorsement of the third, 
negotiate it as a good bill, and thereby procure 
ffoods from the prosecutor.t So an indictment may 
r^aint^ned for a conspiracy by irresponsible 
persons, to cause themselves to be believed per- 
sons of considerable property, for the purpose of 
defrauding tradesmen. ;( So, if a man and woman 
marry, the man in the name of another, for the pur- 
pose of raising a spunous title to the estate of the 
person whose name is assumed, it is indictable as a 
conspiracy, and in such case it was held not to be 
necessary to show an immediate injury, but that it 
was for the jury to say whether the parties did not 
intend a future injury.§ 

By way of bringing my remarks on this offence 
to a conclusion, I may here repeat that any com- 
bination of persons to effect a public mischief, or a 
private fraud, or to do another a private wrong, is 

* Levi against Levi, 6, C. and P. 240. 
•• Hevey^s case, 2 E. P. C. 858 («.). 
: : Robert's case, 1 Camp. 399. 
liobinsou's case> 1 Leach, '67. 
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regarded as a matter affecting society at large; 
and upon that principle^ if upon no other^ treated as 
a criminal offence^ and punishable accordingly. 



I have now completed the task I originally set 
myself — one far more difficult of accomplishment 
than I at all anticipated^ by reason of the necessity^ 
on the one hand^ for avoiding^ as much as possible^ 
all technicalities, and on the other, an anxiety not 
to leave any important point connected with the re- 
spective subjects whoUy un^oticed. But my professed 
object being, as I have already stated, to lay before 
you no more than a superficial sketch of the law re- 
lating to the subject matters of which I have treated, 
I wish it to be well understood that I have been com- 
pelled toleavemanypoints (of importaneetothe lawyer) 
wholly untouched, and have merely glanced at others^ 
lest by entering into abstruse questions I might have 
perplexed you, and thus defeated the simple purpose 
at which I aimed — to enable you, in conformity 
with the advice of Blac^stone, and without much 
trouble or sacrifice of time, to become '' acquainted" 
with some, at least, of ** those laws with which you 
are immediately concerned.^ 
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property by false pretences, 76 et eeq. ; the pretence, 79—91 : intent to defraud, 
92; illustrative cases, 90—120; of the property criminally obtained, 121; 
obtaining signature to a bill, 125; of forgery, 127 et eeq.; of fraudulent 
bankruptcy, 14Aet eeq.; of receiving stolen property, 152 et eeq. ; of conspi- 
rwsj, 158 et eeq, 

Dbath, obtaining money under false representation o^ 104 
Dogs, statute respecting the stealing o^ 23, 24 note 

Ekbszzlxxbvt by clerks and servants, 52 et eeq. ; its distinction from larceny, 
63, 54 et note ; statutes respecting, ib. ; the ing^dients of; 54 et eeq. ; what 
constitutes a receiving of property, 58 ; the act of, 61 

Emigration agent, fklse pretences of an, 112 
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False Pssnorcss, obtaining property by, 76 ei »eq, ; ingredients o( 70 ; statnte 
respecting^, U>. ; illustrative cases, 80—90 ; the person making use of the pre- 
tence must know it to be false, 91 ; the owner must be deceived by the pre* 
tence, 94; iUnstratiTe cases, 96 — ^121 

Felonies and misdemeanors, definition o^ 13 

Felonious taking (see Taking, Felomovs) 

Felons' goods, forfeiture of, and statute respecting, 49 et note 

Fictitious names, fraudulent use of, 134 et §eq. 

Foreman to a manufactory convicted of obtaining mon^ under &lfie pre* 
tenoe8,115 

Forgery, etymology and definition o( 137; illustrative cases o( l^etteq.; the 
counterfeiting of any document or writing with a i^udulent intenl^ 129 ; 
different kinds of^ and the various statutes respecting, 130, 131 ; firaudxilently 
using fictitious names, 134 et $eq.s dedsjkm of the judges respecting, 140 
firandulent intent in, 142 ; what constitutes the essence of, 143 

Fraud, laws for the prevention of, 16 ; what constitutes the crime, 30; iUustm- 
tions of, 30 et $eq. ; statute respecting, 36 ; conspirapy for effecting, 164 

Fraudulent trustees act, 67 et $eq. 

Frauds, by bankers, agents, and others entrusted with property, 64 et $eq, ; 
statnte respecting, 6a n. ; of joint-stock companies, 72 ; cheating and obtun- 
ing propeity bv nUse pretences, 76 ; the ingredients of the olfence, 79 ; the 
pretence, ib. ; tne person making use of the pretence must be cognizant of the 
falsehood, 91 ; of the intent to defraud, 92 ; the owner of the property must 
be deceived by the pretence, 94; illustrative cases, 96-121 ; of the kind of 
property which is within the meaning of the statute, 121 ; fraudulently obtain- 
mg signature to a bill, 124, 126 ; by forgery, 127 ; of bankruptcy, 144 

Friendly »>ciety, fhiud committed by the secretary of a, 106 

OLXAimrG, a felonious act, 44 

Goods lost and .found, misappropriation ol^ a larcenous taking, 37; illustrations 
0^38,39 

Goods obtained xmder false pretences, 83—90; fUse pretences respecting the 
weight or quantity of, 102 ; respecting the mere quality of, 103 ; m the 
pledging of, 104 ; confederacy to keep up tiie price o^ a conspiracy, 163 

Grand jury, duties of the, 14^ 16 

IniocT fsee Iruaiaty) 

Indictable offences, divided into felonies and misdemeanors, 13 

Indictment bills of, 14; finding offer cheating, 102 

Infimcy, exempt ttom criminal responsibility, 6 

Ignorance, exempt flrom criminal resxmnsibility, 12 

Insanity, exempt t!rom criminal responsibilify, 7-9; Alison's definition o^ 8; 

opinions or the judges on, 8, 9 
Intend felonious, on the part of the taker, 47 et seq. ; to defraud, 92, 95 
Intoxication no excuse for the commission of crime, 9 
Irresponsibility, criminal, 6, 6 

Jonrs-SxoCK GoxPAimis, firauds by, 72; statute respecting, 73 et note 

Lahd, not the subject of larceny, 20; wroug fl d taking of property annned to, 
21 ; statute respecting, 21, 22 ticte 

Larceny, disquisition on, 18, 19 ; personal goods and not land the sutgect o^ 20 ; 
the taking of properihr the very essence of, 21 ; statute respecting, as r^ards 
property annexed to land, 21, 22 n, ; meaning and derivation of, 22 ; definition 
o( 23 : statute respecting, as applied to ammals, 23, 24^ notei the different 
ingredients of, 26 eteeq. ; illustrative cases of, 27, 30 et $eq. (see Taking, Felo- 
frioue) ; distinguished from embezzlement, 63, Met note ; statute respect- 
ing, t6. 

Loans, obtaining, by ikise pretences, 99 

Lost property, misappropriation of, a larcenous taking, 87; illustrative cases of 
88,39 

Misnsxsurox, explanation of, 13 

Money in the bank, fUse pretence respecting, 113 ; orders for payment under 
fiJse pretences, 140, 141 

Oftbscss, definition and explanation o^ 3, 4 ; divided into ironies and misde- 
meanors^ 18; ooiisiderations on, 16 
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PABisH-BBcmiTBitg, fraudaleiit alteration of, forgery, 190 

Personal goods the subject of larceny, 20 

Pledging of property, 46 

Post-office order, obtaining by fklse pretences, 106 

Pretences (see Fal»« Preteneet) 

Private wrongs, definition o^ 3, 4 

Promissorr notes, forgery o^ 130; statate respecting, 181 

Property, felonious taking of, the very essence of lurceny, 21 ; wrongftil taking of 
annexed to land, ib. ; statate respecting, 21, 22 noti ; taking of against the 
will of the owner, 29 et $eq. ; pledging of, 48 ; advertising a reward for when 
stolen or lost, 60 noie; of firaud by oankers, agents, and others entrasted 
with, 64 et »eq.; statute respecting, 66 et note; obtaining by false pre- 
tences, 76; different kinds of fraudulently obtained, 121; receiving of^ 
knowing it to have been stolen or fraudulently obtained, 152 ; Alison s re- 
marks on, 165 ; opinions of the judges on, 156 

Public wrongs, de&utlon oi^ 3, 4^ 16 

KsiXTT, property so termed, 20, 21 

Seceivii^ of stolen property 152 et »eq, 

Besponsibility, criminal, 6, 6 

Bights and wron^, necessity of understancBng the tiatore <^ 1, S 

Bobbery, application of the term, 18, 19 

Sbbtaitts, misappropriating their master's property, guilty of larceny, 34 
(see also Smbezelement) ; robbery by connivance o^ 45 ; cases of alleged 
theft by, 48; embezzlement by, 52; what constitutes a servant^ 64; cases 
applicable to, 56 — 68, 69, 60; what constitutes a receiving in the course of 
their duty, 58 

Stealing, distinguished from cheating, 30; illustrative cases ol^ 37, et $eq. (see 
Larceny and Th^) 

Stolen or lost proper^, advertising a reward for, 60 

Stolen proper^, receiving of, with a guilty knowledge, 162; opinion of the judges 
on, 166 

Subjection to the power of others an exemption bom, responsibility, 10 

Surgeon, fraud by wisely pretending to be a^ 118 

Tunira, felonious, what constitutes the crime, 26 et eeq.; illustrative eases of, 
27, 30 ; against the will of the owner, 29 et seq, ; felomous intent on the part 
of the taker, 47 

Theft, disquisition on, 18; what property may be the sutject o1^ 10 et $eq, (see 
iMTceny). 

Trustees, frauds by, 64 ; statute respecting, 67 et teq, 

Yaluablh BicuBiTT, legal meaning o^ 78 n 

WsiGHT or quantity of goods, false pretences respecting, 102 

Wife cannot be convicted of stealing her husband's property, 40; but her partner 

in adultery can be punished for larceny, 40, 41 
Wrongs, private, conspiracy for effecting, 166 
Wrongs, a leg^ knowledge of, necessary, 1, 2; the old axiom respecting, 2; their 

dassification, as private and public, 3 et §eq. 



THE END. 



